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escrow agent with efficiency and at moderate cost. 


Fer over fifty years, we have been closing real estate 
contracts for our clients. and have acquired the necessary 
experience t6 solve the various difficulties that ofttimes arise 
in connection with real estate. 
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tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to extend to banks and trust com- 
panies in other states full co-opera- 
tion in the handling of estate and 
trust problems of their clients re- 
quiring special attention in thisstate. 


BRO OKLYN TRUSi 
COMPANY 


dr ance eto cacsar te tok REA 
acest ayy sibiets caps! 4 


2, ompai ve in the United States 


ne ae -, 





TRUSTS and ESTATES 
formerly 
TRUST COMPANIES 


A MONTHLY MAGAZINE DEVOTED TO THE INTERESTS OF FIDUCIARIES 
Founded 1904 by C. A. Luhnow 


VOL. 68 MARCH, 1939 No. 3 


Page 
Articles 
BASIC CHANGES IN TRANSPORTATION AND FINANCIAL CONSEQUENCES 289 
Leopold Heinemann 
REJUVENATION OR STAGNATION ? ; ‘ : . ; , ; 296 
Henry S. Koster 
MODERNIZED REAL ESTATE FOR PROFIT AND SALE é ‘ A . 302 
DeWitt Hubbell 
READING, ’RITING AND RADIO ; : : : . ‘ R 308 
Elliott Roosevelt 
FEES FOR EXTRAORDINARY SERVICES é ‘ ‘ ! : ‘i : 310 
Don R. Cameron 
PRACTICAL APPLICATION OF BARKLEY BILL . - , . . : 314 
Benjamin V. Halstead 
WHY A PRIVATE SCHOOL? ‘ : ° : , , a ; ; . 318 
; Porter Sargent 
MERCHANDIZING TRUST SERVICES THROUGH PROVEN METHODS 
William R. Spinney 


To Be or Not to Be—Stephenson . 

Land Title Registrations—Byrns and Allin 

Investment Division of a Modern Trust Company—Johnston 
Human Side of the Surrogates’ Court—Foley 


Investment and Recovery—Burgess 
Powers of Revocation—Jennings (Thesis) 


Current News and Discussion 


Democracy—and Munich—KEditorial 
Preview of Corporate Fiduciary Activities—Johnson 
The Trust Year in Review 
Analysis of Largest Common Trust Fund 
KIRKBRIDE’S COLUMN ; 
TRENDS IN THE TRUST FIELD—Washington Letter 
OPEN FORUM 
i ieadins Sentunen 
Developing Trust New Business 
Excerpts from Selected Articles 
FIDUCIARY DECISIONS 
Personnel Changes 
Trust and Estate Library 
Wills of the Month . ‘ ; ‘ ; ‘ , ; 
Index—Topical and Advertising : F - 406 
Copyright 1939 Fiduciary Publishers, Ine. 
Published by FIDUCIARY PUBLISHERS, Inc., 50 East 42nd Street, New York. Tel. Vanderbilt 6-0310 


CHRISTIAN C. LUHNOW, Editor P. PuiLtip LacovarA, Legal & Asst. Editor 
D. A. Lomax, Asst. Editor and Business Mgr. JULES BACKMAN, Investment Editor 


Entered as second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 23, 19386. 


Subscription, $5.00 per annum; Canada, $5.50; Foreign, $6.00; Single Copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 
TRUSTS and ESTATES is not to be considered as endorsing the views which may be advocated in .signed articles. 


SSS eee a 





TRUSTS and ESTATES 


SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton. 


To assist trust officers in meeting their responsibility and realizing their 
opportunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those 
providing outstanding and well-rounded education. 


Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 


Trusts and Estates will be glad to cooperate with its readers in supplying 
further information on these recommended schools. 
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MILITARY -ACADEMY 
AT THE NATION’S SHRINE 


CRANBROOK 
SCHOOL 


Distinctive endowed preparatory school 
for boys. Also junior department. Ex- 
ceptionally beautiful, complete, modern. 
Unusual opportunities in music, arts, 
crafts, sciences. Hobbies ; 
encouraged. All sports. 

Single rooms. Strong 

faculty. Individual atten- 

tion. Graduates in over 

50 colleges. Near Detroit. 


Registrar 


4400 Lone Pine Road, 
Bloomfield Hills, Michigan 


pesraaavesy for college or 
business. Boys 12 to 20. Also 
Junior College of Business Ad- 
ministration. Enrollment doubled 
in past five years. New fireproof 
dormitories, modern academic 
building and library, large ree- 
reation and riding hall, stables, 
gymnasium, increased faculty. 
High scholarship standards with 
special supervision for individual 
student. All sports. golf, polo. 
Cavalry. Infantry. Senior 
R.0.T.C. Band. Highest Gov- 
ernment rating. 

For catalog, address Box U. 


WAYNE, P4.* 
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College Preparatory and General Courses 


K i La] { Accredited — East and West 
O Post Graduate Department 
ACAD awa and Lower School 


aceredited. Prepares for college or business. Able : ’ 
faculty. Small classes. Supervised study. Lower School Outdoor Life the Year ‘Round ; 
= aa ba a oeueete ey a Swimming Riding Tennis 
. O. T. C. reproof buildings. Inside swimming pool. ‘ z 
All athletics. Best health record. Students from 27 states A Homelike School in a College Town 
and other countries. Catalog 41st year. Dr. J. J. Wicker. . 
Pres., Box A, Fork Union, Virginia. Write for catalog 


Mr. and Mrs. T. R. Hyde 
2530 Channing Way Berkeley, Calif. 


OAK GROVE scnool For GIRLS 


Emphasizes Preparation for College and Gracious Living. Music, Art, 
Dramatics. Upper and Lower Schools. Graduate Course Secretarial 
Science. Joyous Outdoor Recreation. Riding included. Winter Sports. 
Beautiful new fireproof Dormitory and Recitation Building. 


Vassalboro, Maine 
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Basic Changes In Transportation and Financial 
Consequences 


‘LEOPOLD HEINEMANN, Ph.D., Ec.D. 
Former Advisor to Central Administration of German National Railways 


The railroads are recognized as one of the major sore spots in the 
economic situation. Sharp decreases in revenues have precipitated ap- 
proximately one-third of the country’s mileage into receivership and 
caused huge losses to investors. To secure an objective appraisal of the 
background for the railroad’s difficulties we have been fortunate to obtain 
Dr. Heinemann, a leading foreign expert, to prepare this article. The sig- 
nificant factors and the proposed solutions are carefully analyzed; ap- 
propriate comparisons are made with foreign experience. In a future 
issue, supplementary studies will be published which develop some of the 
questions raised by Dr. Heinemann and which will include consideration 
of the long run effects of present negotiations.—Investment Editor’s Note. 


INCE almost the middle of the last 
S century the railroads all over the 
world have been enjoying a virtual mon- 
opoly for transportation. Highways, 
which until then had furnished the main 
facility for carrying, seemed to have 
played out their role in the economic life 
of nations but for local small distance 
hauling. 


Nothing has contributed so much to 
prosperity 
and pro- 
gress as 
has the 
marve- 
lous devel- 
opment of 
these rail- 
roads. 
They have 
been “the 
Major 
cause of 
that mod- 
ern phen- 
omenon, 
the city, 
an indus- 
trial and 
commer- 
cial cen- 


ter”; they have opened whole countries 
and continents to the markets of the 
world; without their existence modern 
business would not have been possible. 


It was private initiative which, the 
world over, built the railroads. Govern- 
ments seldom took an active part in de- 
veloping railroads, and whenever they 
did it was for political or military pur- 
pose, as in the case of Imperial Russia. 

In some 
countries 
of contin- 
ental Eu- 
rope— 
mainly in 
Germany 
and in 
former 
Austro- 
Hungary 
—the gov- 
ernments 
took ad- 
vantage of 
the econ- 
omic rail- 
road crises 
during the 
Eighties, 
deliberate- 
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drove the railroad companies into bank- 
ruptcy, and then took over the lines. 
Smaller countries like Switzerland, Hol- 
land, Sweden, Norway and Denmark fol- 
lowed a similar policy. But Great Britain, 
France and the United States stuck to 
the private character of railroad manage- 
ment except for a few years, during and 
after the World War. Recently, how- 
ever, France has taken over her rail- 
roads, as a result of the world wide rail- 
road crisis. 


Situation in Europe 


ERRITORIES and _ distances. in 

European countries are compara- 
tively small except Russia. Great Brit- 
ain and France did not need more than 
four leading railroad companies. Thus, 
when the post-war crisis affected rail 
transportation adversely, it was not very 
difficult to take steps for curing ills of 
European railroads. In Germany, where 
the writer of this article has had the 
privilege of being very near the scene, 
the problem was even less complicated 
as practically all Class I railroads were 
united into a Federal (Reichs) railroad 
system. Presidential decrees or ordin- 
ances were usually all that were neces- 
sary for country-wide coordination of 
competing agencies, for limiting private 
initiative in the trucking business, and 
for a hundred other measures. 

In spite of the comprehensive powers 
of European governments, the effects 
were not much different than in the 
United States when the world wide crisis 
in transportation struck their railroads. 
The hardship upon railroads was prac- 
tically exactly the same whether the sys- 
tems were managed privately or govern- 
mentally. The results in Europe prove 
that taking over railroads by govern- 
ment is not a solution to the general 
problem. In some cases those govern- 
ments have been able to eliminate a few 
symptoms, but the diseases could not be 
cured. 


Truck and Passenger Car Competition 


N less than two decades the virtual 
carrying monopoly enjoyed by the 
railroads for almost three generations 
has been broken. The rapid rise of motor 
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transportation facilities to a dominating 
position in the American transportation 
system has been an important develop- 
ment. The private automobile has been 
the greatest destroyer of railroad pas- 
senger traffic, while the privately owned 
and operated motor freight truck has 
diverted large quantities of highly profit- 
able freight traffic from the railroads. 
Because of the overwhelming number of 
motor trucks owned and operated by 
manufacturing industries, farmers, 
stockmen, distributing companies and 
others who use motor transportation fa- 
cilities as parts of their business organ- 
izations, all service carriers have been 
suffering, but the principal loser has been 
the railroads. 


Huge private truck fleets have been 
organized and are now operated in this 
country. 25,000 fleets of 8 or more 
trucks operate 901,000 trucks. One 
single firm operates 15,800 trucks and 
further 4,380 motor cars. A survey of 
large truck fleets (over 100 vehicles) 
owned mostly by private shippers is head- 
ed by 29 firms each operating more than 
1000 trucks; 13 of those firms operate 
an additional more than 1000 cars. In 
1937 25.4 million passenger cars were 
registered and 4.3 million trucks. Only 
a very small percentage of these repre- 
sents service vehicles. The majority of 
the traffic and passengers moved by pri- 
vately owned and operated motor vehi- 
cles is not subject to control and does 
not appear in any statistics; but their 
importance, especially in competition 
with railroads, is beyond doubt. A com- 
prehensive view of the importance of 
these transportation agencies in 1937 is 
shown in the last report of the Interstate 
Commerce Commission (Nov. 1, 1938) 
listing the annual expenditures of var- 
ious carriers as given below: 


Amount 
(millions) Percent 


Rail operations _________.._.. $ 4,397 19.77 
Highway motor trucks, 
common & contract 
Private trucks, not for hire 3,830 
Privately owned automo- 
biles 
All other highway facilities 
Waterway operations 


Item 


3.18 
17.22 


51.59 
3.05 
4.36 
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Airways 21 
Pipe lines (fuel and gaso- 
62 


Total transportation expen- 
diture (millions) 


Of the 1937 total, rail operations ac- 
counted for about one-fifth in contrast 
with 75 per cent for all highway oper- 
ators, (which, it is especially to be noted, 
include those within cities.) 


$22,245 100.00 


Other Competitive Agencies 


T was, however, not only the competi- 
tion of those motor vehicles which 
adversely affected railroads. Other car- 
rying agencies did them equal damage. 
Pipe Lines: Crude oils and petroleum, 
formerly transported mostly by rail, are 
now largely shipped through 
pipe lines. Between 1920 prem 
and 1930 the net of pipe | 
lines subject to the jurisdic- 
tion of the ICC expanded 
from 48,712 miles with 


roughly $103 million operat- 
ing revenue to 93,090 miles jam 


with $223 million revenue. 

In 1937 about three-fourths 

of the petroleum was ship- 

ped by pipe line. At the present time 
pipe lines are the most profitable of all 
carrying agencies. 

In 1937, their operating revenues 
amounted to $248.6 million (+13.51% 
from 1936); net earnings from opera- 
tions after taxes but before fixed charges 
were $110.4 million (+16.88%). 


Waterways: Waterway transportation, 
at one time almost completely superseded 
by the railroads, has again become of 
considerable importance in the American 
inland transportation system. From 
1926 to 1937, for example, commerce on 
rivers and canals rose from roughly 217 
million to 313 million tons. 


The Panama Canal, particularly since 
1920, has, due to the relatively lower 
rates of steamship lines, caused the di- 
version of traffic to competing inter- 
coastal water carriers. Serious losses 
have been suffered by the railroads in 
the eastbound traffic of petroleum, petro- 
leum products, dried and canned fruits, 
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vegetables and lumber, and in the west- 
bound movement of iron and steel pro- 
ducts, tin plate, machinery and general 
merchandise. The railroads, however, 
have maintained their position in the 
eastbound transportation of perishable 
fruits and vegetables because of faster 
transportation, efficient refrigeration, 
icing and ventillating services, the flex- 
ibility of marketing these products 
through reconsignments, and the ability 
to distribute the goods without rehand- 
ling. 

Airplanes: Air transportation has de- 
veloped as another competing factor. 
Although the competition of airways has 
up to the present time not been very 
serious, it may one day become a vital 
factor in connection with passenger and 

less -than-carload freight 
: traffic. 


Main Sources of Revenues 


HE following list shows 

the importance of var- 
ious items carried as to their 
contributions to operating 
revenues of Class I rail- 
roads. 


PERCENTAGE OF TOTAL OPERATING 
RR REVENUE 

1934 1936 

16.14 
10.18 


7.90 


1935 

16.19 

10.36 
7.42 


. Bituminous coal 

. Passengers 

. Manufactures 

. All less than Car- 
loads 6.84 

. Petroleum, oils, etc. . 5.27 

. Lumber, shingles _.. 2.32 

. Iron & steel, 5. class 2.32 

. Anthracite coal 

. Mail , 2.67 2.36 

. Automobiles (pass.) 1.438 1.82 1.74 


No other freight classification amount- 
ed to fully 2 per cent of the total car- 
ried. There are of course a number of 
highly specialized railroads which derive 
a substantial part of their revenues from 
one commodity such as wheat or potatoes 
or ores or lumber. But although each of 
these classes of goods may be very im- 
portant to a particular railroad, in terms 
of the bulk of all goods moved they are 
less important than the ten leading class- 
es listed above. 


6.33 
4.24 
3.40 
3.10 
2.66 


6.54 
4.86 
3.01 
2.63 
2.98 
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In light of the importance of bitumin- 
ous coal a serious threat to the railroads 
is found in the shift from steam to hydro 
electric plants attending many of the fed- 
eral power developments. 


Passenger Traffic 


ASSENGER revenues still hold the 
second place in the above list, al- 
though during recent years it has stead- 
ily decreased, while at the same time 
bus traffic has increased sharply. 
NUMBER OF PASSENGERS 
(millions) 
Motorbusses 
Intra- Inter- 
city city 


Rail- 

roads 

1269 
707 
448 


Air- 
Year ways 
1920 
1930 


1935 


428 36 
415 86 
5001.15 


1350 
2084 
1936 492 2571 
1937 500 2801 627 1.22 

L.C.L. Merchandise: Even more im- 
portant than bus competition is the com- 
petition of motor trucks. 

From 136,000 trucks in 1915 the total 
increased to 2.4 million in 1925, and to 
more than 4 million in 1937. The ser- 
iousness of this growth is best shown by 
the steady decrease in revenues result- 
ing from less-than-carload (LCL) lots. 

During the period from 1905 to 1910 
L.C.L. freight averaged approximately 
34 million tons a year; during the fol- 
lowing period from 1911 to 1915 LCL 
freight increased to an annual average 
of 41 million tons. The total decreased 
from 39.5 million in 1926 to only 14 mil- 
lion in 1935 and then increased only 
slightly in the two following years. 

The loss of LCL freights, due to ex- 
press companies, parcel post and to the 
activities of forwarding agencies as well 
as trucks is one of the most serious 
threats to railway revenues. The ten- 
dency of merchants and manufacturers 
to maintain lower inventories and to turn 
stocks over more rapidly tends to in- 
crease the shipment of goods in small 
lots. 

A test based on a survey of 180,000 
trucks engaged in various forms of 
transportation showed that only 14.2% 
were contract intrastate and interstate 
common carriers. The balance were 
privately owned and operated trucks. 


TRUSTS and ESTATES 


It is possible to coordinate rates of all 
service carriers as proposed in the re- 
cent report of the President’s “Rail- 
road Committee of Six”, but if rates 
are fixed high a diversion of traffic to 
private trucks would be the result. Fil- 
ing of minimum rates for all competing 
carriers has been done in various Euro- 
pean countries. In Great Britain the 
Salter-Report, and in Germany this au- 
thor had recommended it years ago. The 
result in both of these cases was very 
disappointing. Railroads and motor- 
carriers lost freight while the registra- 
tion of private trucks increased. 

This author believes that a possible 
solution to the dilemma might be agree- 
ments between railroads and_ service 
truckers. Truckers would remain with- 
in limited areas from their home loca- 
tions and handle short-distance hauls 
between rails. On the other hand, all 
long-distance hauling would be left to 
the railroads. Definitions of “short” and 
“long” distance would have to be based 
on mutual agreement. 


Automobile Competition and One-Way 
Traffic 


N the other hand there is still an- 

other danger to be considered when 
fighting bus and truck carrying. In the 
production of motor vehicles, trucks rep- 
resented 18.8 per cent of the number and 
19.6% of the value of the American out- 
put in 1937. It can hardly be expected 
that the motor industry would remain 
inactive in case their markets would be 
seriously affected by railroad policies. It 
should be remembered that in 1937 not 
less than 4,156,000 carloads of auto- 
motive freight paid $473.4 million to the 
railroads. Thus, what on the one hand 
might be won from truck carriers, might 
on the other hand be lost in automotive 
freights. 

Besides competition from other carry- 
ing agencies one of the most serious 
problems of the railroads is that of “one 
way traffic’. This applies in general to 
all railroads and in particular to those 
highly specialized lines which depend on 
but one kind of freight, and more to U.S. 
railroads than to the railways of any 
other country. The sections of the coun- 
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try which these railroads serve are high- 
ly productive but they are practically 
empty of a consuming population. At 
harvest time enormous quantities of 
agricultural products have to be carried 
to the coast and to the big consuming 
centers. 

But there is only a movement of 
freight in one direction. The majority 
of all cars used have to be returned 
empty. The ratio of empty cars to those 


loaded was 45.3 per cent during 1916 to — 


1920. From 1921 to 1925 it increased 
to 53.5% and in 1934 it increased to 64.6; 
in 1936 the average was still 60 per cent. 
This problem is still far from being 
solved. Unless the hinterland of those 
railroads could be opened to settlement 
the railroads will have to continue such 
unproductive activity. Trucks can can- 
vass for backfreights, railroad cars can 
not. 


Permanent Loss of Traffic 


UMMING up the situation it may 
be noted that due to the general de- 
pression there was a decrease in the vol- 
ume of all freight carried. All carriers 
suffered a shrinkage of business. But 
while the new carriers only suffered from 
temporary losses the railroads perman- 
ently lost large quantities of freight to 
their competitors. Thus, even though 
business recovers fully the bulk of those 
losses will be lost forever to the rail car- 
riers. 

This is not the proper place to discuss 
the recommendations recently made by 
the President’s “Committee of Six”. 
Some of these recommendations are with- 
out doubt valuable, but most of them can 
not be considered to be remedies proper 
to cure the deep rooted sickness of rail- 
roads. “The railroad industry is sick 
the world over, and the disease is every- 
where the same,” Mr. Thomas F. Wood- 
lock wrote only recently. “I have called 
it a progressive anemia and I stick to 
that diagnosis. We do not know whether 
it is curable; we do know that only one 
thing can cure it—more rail-born traf- 
fic. That depends upon two things— 
growth in the total volume of travel and 
shipment, and growth in the share that 
the rail can obtain in that growth against 


According to the Interstate Com- 
merce Commission the nation’s steam 
railways estimate that $495,757,000 
should be spent for additions, better- 
ments and extensions in the three-year 
period, 1939-41. 

This is at an annual rate of $165,- 
252,000, against $226,937,000 of cap- 
ital expenditures in 1938. In 1937 ex- 
penditures totaled $509,793,000, while 
the eight-year average for the depres- 
sion was $258,726,000. 

At the close of 1938 there was de- 
ferred maintenance on railroad prop- 
erties aggregating $283,820,000. Ad- 
ding this deferred maintenance to the 
annual requirement for additions, 
gives the sum which steam railway 
officials say they should spend as an 
annual average in the next three years 
above normal maintenance with a traf- 
fic volume of 1937 as $238,928,125, or 
a total of $716,784,374 for the three- 
year period. 

This total does not represent all 
the work the railway managers would 
like to do “if they had the money” to 
bring the properties to a high eng- 
ineering standard. 


its competitors.” 
ded to that statement. 


Investment in American Railroads 


FEW years before the war the in- 
vestment in all Class I railroads was 


Nothing could be ad- 


roughly $15 billion. By 1920 this invest- 
ment had increased to 20 billion and by 
1930 to 26.5 billion. But during that 
same period investments had been sunk 
into competing transportation agencies. 
The 1911 investment had to compete with 
only a few other agencies with a com- 
paratively small capitalization. Subse- 
quently billions of dollars were invested 
in highways and motor vehicles of all 
descriptions. Other billions were invest- 
ed in pipe lines, in water transportation 
facilities, in electric railways and in air 
transportation. 

All this was done at the same time 
that railroads were expanding their in- 
vestments. The railroads had been so 
used to their long enjoyed dominating 
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position in the transportation field that 
they neglected the development of the 
new transportation competitors until 
they had already achieved a footing in 
the old monopoly field of the railroads. 
Only then the railroads became alarmed. 
But then it was already too late to check 
this competition. The railroads—all the 
world over—had missed the chance. 


It would have been sensible when these 
facts were realized to take proper precau- 
tions. But, strange as it sounds, noth- 
ing was done to adjust the capitalization 
of the railcarriers to the new situation. 
Instead of a policy of careful deprecia- 
tion and pruning of actual investment, 
new stock as well as new bonds were 
floated. By 1930 the entire book value 
of railroads exceeded the sum of $26 
billion. 


The Interstate Commerce Commission 
had frequently given warnings as to the 
danger of overvaluation of investments. 
The railroads gave no consideration to 
those warnings. Though net capitaliza- 
tion—total amount outstanding in the 
hands of the public—since 1916 did not 
significantly exceed the $19 billion mark 
—which was the 1930 peak—the ,rail- 
roads dreamed themselves into an imag- 
inary wealth which exceeded by far the 
evaluation set by the Interstate Com- 
merce Commission. 

They insisted on a $26 billion value of 
their investment, and made that the level 
on which they based all their calculations. 
This amount may be compared with the 
ICC estimate of a cost of reproduction 
of $22 billion as of January 1, 1937. 

During a period of twenty years the 
railroads claim to have accumulated 
hidden reserves amounting to almost 30 
per cent of their entire investment in 
the form of uncapitalized earnings in- 
vested in property and of stocks and 
bonds of subsidiary and other railroads. 
The companies are determined to fight 
for that accumulation, although the ICC 
considers it mostly imaginary. In 1916 
out of a total investment of $17.6 billion 
only $1.3 billion were uncapitalized. In 
1937 comparative figures were $26.1 bil- 
lion and $7.8 billion respectively. Excess 
of investment over capitalization was 


TRUSTS and ESTATES 


7.55% in 1916; in 1937 it was 29.85 per 
cent. 

The $590.2 million net operating rev- 
enue of 1937 represented a return of 
2.26% based on a $26.1 billion invest- 
ment. If, on the other hand, it had 
been based on the outstanding net capit- 
alization (18.3 billion) the percentage 
would amount to 3.22 and based on the 
ICC valuation minus accrued deprecia- 
tion of approximately $6.4 billion those 
net earnings from operation would repre- 
sent a return of 3.07 per cent. 

Unfortunately, at least for the time 
being, the ICC’s evaluations seem to be 
exaggerated. 


Population Trends and Rail Traffic 


OR a good many decades it has been 
taught in this country that “rail- 
road freight traffic should keep pace with 
the increase of population and even in- 
crease somewhat more rapidly than pop- 
ulation in order to reflect the steady ad- 
vance in the material standard of living 
of the American people”. Those ideas 
have become a sort of economic supersti- 
tion. Unfortunately the rate of in- 
crease in population has declined. The 
total number in this country is tending 
to become stagnant. Even in those coun- 
tries where a large annual increase is 
still taking place, however, the railroads 
have not profited by gains in population. 
There certainly was a steady advance 
in the material standard of living of 
the American people, and little doubt 
prevails as to the continuance of that 
advancement. But that advance is main- 
ly shown by automobiles, bus lines, 
trucks, pipe lines and air lines, all of 
which have certain advantages which 
please the customers, and which fre- 
quently are more of a_ psychological 
rather than of a material kind. 

It is true that railroads have improved 
their facilities. Hauling takes less time 
than it took a few years ago. Amazing 
progress has been made in speeding up 
trains of all descriptions. Refrigera- 
tion, icing, air conditioning of passenger 
coaches have been introduced and are 
being enjoyed by many. But the quan- 
tities of freight and the number of pas- 
sengers which can be brought back to 
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Pan American Airways new Yankee Clipper which shall soon inaugurate a transatlantic passenger service. 
This ship, the largest in the world, has a gross weight of 82,500 pounds and a capacity for 74 passengers 


and a crew of 15. 


the rails are small compared with the 
bulk which is probably lost. It is cer- 
tainly hard to face these facts. But all 
that can be done is to adjust the rail- 
roads to the new situation. 


Basic Role of Railroads 


AILROADS now and always will 

play a very important part in the 
economic life of all countries. Bulk goods 
such as grain, flour, feeds, fertilizer, 
building material, fuel, perishable fruit 
and vegetables, the main raw material 
supply of all industries located in inland 
areas without waterways and a hundred 


or a thousand other things will always 


depend on rail transportation. But the 
times of their general domination of 
transport have definitely gone. 

Compared with railroads of other coun- 
tries the railroads of the United States 
have relatively better equipment and su- 
perior technical operation. Although dur- 
ing the last few years sharp reductions 
were made in the addition of new equip- 
ment and in the improvement of ways, 
the general maintenance is better than 
in most other countries. Even the fin- 
ancial management has proved to be bet- 
ter than in the majority of other coun- 
tries. 

In general the operating ratio—the 
ratio of operating expenses to operating 
revenue—may be considered the key to 
successful financial railroad manage- 
ment. The following tabulation indicates 
the superiority of American railroads: 

Year 
American RRs. - 

II S03 cet ge 0 
British LMS _ 
British LNER 


Its four engines (6,000 h. p.) can pull the plane through the air at 203.4 m. p. h. 


But the fact can not be denied that in 
certain points of financial management 
even American railroads are in need of 
a more alert and forthright handling of 
affairs. 


Mistakes in Evaluation of Property 


NHE principal mistake which has been 
‘| made and which is still being made 
is in the evaluation of railroad property. 
“Reproduction cost” can no longer be con- 
sidered a proper basis. Nothing but 
earning power counts, regardless of the 
original investment. A railroad, like any 
other industrial plant, is only worth the 
equivalent of the capital on which it has 
been able to earn interest over a series of 
years. Any other evaluation is imagin- 
ary, and will sooner or later have to be 
paid for by heavy losses. 


A decrease in freight and passengers 
carried means necessarily an almost 
equal decrease in revenues. Although it 
may some times be possible to check loss- 
es temporarily by raising rates, such 
remedies are in the long run bound to 
fail because of competitive reasons and 
market conditions in general. Almost 
everything can be adjusted to new mar- 
ket conditions with the one exception of 
fixed charges and possibly wage costs. 
When revenues are declining it is ob- 
vious that fixed charges must become a 
heavy burden. In a financial structure 
inside which everything is flexible, one 
or two inflexible prices may endanger 

(Continued on page 374) 
1930 1932 1936 
74.43 76.87 72.33 
89.5 102.3 88.16 

Re. apis 81.3 
83.7 


1927 
74.54 
82.5 


1937 
74.87 
90.6 
81.7 
82.9 





Rejuvenation or Stagnation? 


Living Services and Better Merchandising as Key 
to New Trust Business 


HENRY S. KOSTER 
Trust Officer, Franklin Washington Trust Company, Newark, N. J. 


The author of this timely article has agreed to make available to 
readers of Trusts and Estates magazine specific views and suggestions 
regarding types of new trust services and methods of cultivating the 
field of consumers on the basis of life instead of death. This information 
will be provided by means of a series of articles that will appear in future 


issues. 


As a concrete example of how this can be, and is now being done, 


Mr. Koster describes the “Financial Planning Service,” showing its advan- 
tages to customer and to fiduciary.—Editor’s Note. 


N surveying the economic horizon in 

an endeavor to ascertain the future 
trend of Commercial Banking earnings, 
it appears that the employment of idle 
funds will continue to be a vital problem 
for some time to come. As at least a 
partial offset to shrinkages caused by the 
falling-off in commercial loans and other 
forms of investment, Commercial Bank- 
ing departments, having taken cogniz- 
ance of this situation, have applied them- 
selves to the development and application 
of new services such as personal and 
automobile loans, and special types of 
checking accounts. 

Trust Departments have always pro- 
vided direct and unique sources of earn- 
ings for commercial banks. But Trust 
Departments have not made full use of 
their opportunities to sell their services 
to individual and corporate owners of 
property, and have done little or noth- 
ing to devise or develop new vehicles of 
conveyance whereby their ordinary and 
special services are made available. 


A Matter of Life or Death 


NDER the present order of things, 

Trust Departments make it ex- 
tremely difficult for the property owner 
to buy and make use of the specialized 
services that are of direct importance in 
the protection and conservation of the 
value of capital. The natural consumer 
is left very much in the dark regarding 
the proper role Trust Departments could 
play in the management of his property 
“while he is living.” 


This situation is caused by the fact 
that most Trust Departments, whether 
or not they actively realize it, consider 
their old and new business from the 
point of view of “death business” as 
against “life business.” In other words, 
Trust Department business is a matter 
of decedents’ estates and trust funds for 
heirs. Aside from feeble and haphazard 
attempts to secure living trusts and cus- 
todianships, this represents a rather ac- 
curate picture of the present scope of 
the trust business. 


As a result, Trust Departments liter- 
ally drive away the life blood of their 
businesses, the living people with their 
live every-day financial problems. This 
is one reason why Investment Counsel 
firms and other financial experts have 
enjoyed a mushroom growth. This is 
the reason why the average person shys 
away from Trust Departments. No one 
likes the thought of death—the very 
thing with which Trust Departments 
have cloaked their activities. It is high 
time we stopped thinking in terms of 
what we want to sell, and find out what 
the consumer wants. 


Fields for New Business 


HAT is the method used by most 

¥ Personal Trust Departments to add 

to their volume of trust business? They 
solicit appointments as executor or trus- 
tee under wills and as trustee under life 
insurance trusts—both of which are 
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“death” documents; as trustee under liv- 
ing trusts—a sort of combination death- 
life document’ which usually is so com- 
plicated by its terms that no average 
person ever fully realizes what he is 
signing; and in isolated cases, some en- 
deavor is made to acquire securities cus- 
todian accounts under a type of arrange- 
ment whereby only certain inadequate 
“cut and dried” ministerial services are 
provided. These are the principal feed- 
ers of new trust business as matters now 
stand. 


There is no thought of belittling the 
importance of any of these documents or 
services. They are all vital and neces- 
sary, and will continue to provide Trust 
Departments with profitable business, 
but this is no reason why these depart- 
ments should allow themselves to “dry 
up” while they are waiting for their 
future customers to die, only to awaken 
some day to the fact that the will had 
been subsequently changed, appointing 
someone else to administer the estate. 


Owners of property desire and need 
competent financial guidance and service 
while they are living and Trust Depart- 


ments have the applicable services, all 


ready to be parcelled out. But Trust 
Departments must realize that their bus- 
iness does not begin and end with de- 
cedents’ estates and trust funds. All that 
is necessary to bring about a meeting of 
the minds between these two groups is 
the application by Trust Departments of 
a few sound operating and merchandiz- 
ing principles that have proven their 
value in many other fields of business. 


A Merchandizing Void 


VEN ugly prunes, when neatly wrap- 

ped in cellophane, lose their dis- 
tasteful appearance and become attrac- 
tive to the buyer. Trust Department 
Services are in definite néed of a new 
cover and package. They must be “dress- 
ed for the occasion.” But even after 
the product is properly packaged, it must 
be properly merchandized. The seller 
must make it easy for the purchaser to 
buy, and must instill in the purchaser 
the desire to buy. Property owners al- 
ready have the need and capacity to buy. 
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There is probably more “brain-power” 
at the disposal of Trust Departments 
than in any other field of business activ- 
ity. But there is a real and important 
void in proper sales knowledge and abil- 
ity. Sound and constructive commercial 
bankers, lawyers and other specialists are 
all directly or indirectly associated with 
Trust Departments, but few of them 
know the art of merchandizing. As a 
class, they are poor salesmen of their 
own personal services. They have been 
naturally limited in this direction be- 
cause of the conservatism involved in 
their respective professions, and because 
their services have, in the past, usually 
been sought out and have not had to be 
actively sold. 


As a result, Trust Departments have 
had to sort of “grow like Topsy.” They 
were originally organized to act as Exe- 
cutor or Trustee under Wills, a service 
they continue to perform with great 
credit to themselves, but few have devel- 
oped themselves beyond that point. This 
is the case both as to the types of ser- 
vices and accounts made available to 
property owners and the method by 
means of which the natural users of 
such services are cultivated. 


If, therefore, Trust Departments are 
to attain “new life” and get themselves 
out of the doldrums they must do some- 
thing about these two problems. First— 
they must devise proper vehicles of con- 
veyance for their services; and, second— 
they must consider their business as a 
“living business” and cultivate their cus- 
tomers and prospects accordingly. 


The Financial Planning Service 


rea STATE Planning,” is a well recog- 

nized label in Trust Department 
circles although its exact meaning, as to 
scope of service, may be at wide variance 
between one institution and another. On 
three points, however, all seems to be in 
mesh. No trust department, to the 
knowledge of the writer, has given the 
service a “living”? cover and appearance; 
none has designed the service so that its 
scope is what it should be; and none sells 
Estate Planning service for a fee. 
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Conversely, trust departments use 
Estate Planning as an indirect sales ap- 
proach for fiduciary appointments under 
wills and trust agreements—a type of 
planning service definitely limited as to 
scope because of the stress that is laid on 
the Will and “what happens when the 
testator dies’”—a service of no real im- 
mediate practical value to the user. And 
this service (such as it is) is given gra- 
tuitously and rather haphazardly with 
little or no follow-through, with the re- 
sult that as a rule the user of the ser- 
vice seldom takes it seriously. The trust 
department thus has to bear the full im- 
mediate cost of performance with only a 
possibility of receiving some compensa- 
ting business in the rather dim future. 


Re-Design for Living 


HE writer submits that the very first 

thing that should be done is to elim- 
inate the word “Estate” from the title 
of the service and substitute therefore 
the word “Financial.” Then we have the 
emphasis on the proper sounding word; 
we can think of the service in terms of 
Life rather than Death. This brings 
about a broadening of our perspective 
and causes us to direct our attentions to 
the more immediate and current financial 
problems of an owner of property. 


We thus have a service which appears 
“full of life” to the prospective user and 
we have eliminated the psychological 
“death hurdle” by which all of us have 
been confronted. It is probably true that 
some “practical” bankers look with dis- 
dain on the employment of “psychology” 
in the Banking or Trust field, but in 
“new business” circles we all know how 
vital itis. First impressions often mean 
success or failure in trying to secure a 
piece of new business, and this by no 
means applys only to the personal ap- 
pearance of the salesman. 


But even before we properly package 
our product and clothe our sales ap- 


proach with an attractive “interest- 
arouser” we must create and design a 
product that is worthy. In our case of 
Estate Planning (hereafter referred to 
as Financial Planning), this means re- 
designing and augmenting an old ser- 
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vice. The mere fact that the old Estate 
Planning service, as previously constitu- 
ted, has been in use for several years 
gives direct implication that there is 
value in it. The good features should all 
be retained. 


Scope of the New Service 


HE sphere of truly adequate finan- 

cial planning should embrace period- 
ical audit, analysis, review and advice 
with respect to fundamental protective 
policies and problems involved in the care 
and conservation of property presently 
or subsequently owned by all members of 
the immediate family. This includes 
securities, mortgages, real estate, private 
or family business enterprises, bank de- 
posits, commodities, evidences of indebt- 
edness, life insurance and annuity con- 
tracts, other ownership rights and priv- 
ileges. 

Basic financial requirements, obliga- 
tions and problems of the individual 
members of the immediate family during 
their respective lives should also be care- 
fully analysed on the same basis, as af- 
fecting the principal, the wife or hus- 
band, children, grandchildren, parents, 
sons or daughters-in-law, etc. 

In order that maximum protection and 
economy may be obtained the members 
of the immediate family and their respec- 
tive properties should be considered both 
individually and collectively. 


Objectives and How to Attain Them 


HERE are six major purposes which 
such a service would greatly assist in 
accomplishing: 
1. Elimination of unnecessary tax 
burdens on capital, profits and income 
2. Reduction of costs involved in the 
care and management of capital assets 
8. Conservation of the value of capital 
funds 
4. Maintenance of commensurate in- 
come from capital assets 
5. Proper safeguarding, servicing, and 
managing of the immediate family. 
The above-stated objectives are attain- 
ed by means of properly applying such 
basic policies as changing the character 
and physical location of capital assets to 
effect economies; and segregating, divid- 
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and trust problems in Illinois 
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corporate fiduciary, this company welcomes the 
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ing, or suspending title to capital assets 
to reduce current and future taxes and 
expenses. Subscriptions and fees to 
sources providing information and man- 
agement services that are either unneces- 
sary or incompetent, or that cause dupli- 
cation, should also be eliminated. 


Capital funds may require reallocation 
among proper fields for investment to 
maintain values and purchasing power, 
and to provide steady commensurate in- 
come. Proper agencies will also have to 
be provided for continuous physical and 
management protection to capital assets. 
Plans and methods for holding, transfer- 
ring, and distributing capital and income 
to provide continuous financial protec- 
tion to members of immediate family 
will also need to be worked out. 


Availability on a Periodic Basis 


N order to be of practical value the 

service must be used and applied on 
a definite periodic basis, and made avail- 
able in the following manner ;— 


1. Annual Audits of all property own- 
ed by a family as a whole (Comprehen- 
sive audit form should be supplied for 
this purpose) 

2. Detailed Analysis and Review of 
each annual audit 

3. Financial Advisory Plans of sug- 
gested changes and readjustments based 
on each annual audit and review. (These 
plans should be specially prepared and 
written to cover the specific conditions 
involved in each particular case) 

4. Interim audits and reviews. (These 
may be conducted more often than once 
a year, say semi-annually) 

5. Full consultation privileges at any 
reasonable time with a senior official of 
the Financial Planning or trust depart- 
ments. (Special studies may be provided 
for specific financial problems that may 
arise in individual cases). 

As full and complete information on 
each case is essential to an intelligent 
appraisal and consideration of the actual 
requirements and needs of each situa- 
tion, the Trust Department should spe- 
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cifically agree to hold, in strict confi- 
dence, all information submitted to it by 
each client. 


Charging for “Capital Insurance” 


UCH a “Financial Planning Service,” 
S adequate in scope, definite in objec- 
tives, and valuable in practical attain- 
ments, provides the owner of property 
with the long unfound “Missing Link” in 
balanced financial management. The ser- 
vice is one that can only be competently 
performed by specialists who have at- 
tained their qualifying abilities in this 
field by means of concentration and ac- 
tual practice. Apparently this “Missing 
Link” has remained uncrystalized be- 
cause there has been no attempt at a 
proper collection and correlation of all 
the loose ends that go to make up this 
necessary and valuable service—but val- 
uable only if it includes all the essentials 
required by practical application to any 
given case. 

All of us who have planned estates 
by the old method know that the question 
tion is invariably asked “How much is 
the Bank’s fee for this service” or in 
many instances, the client volunteers 
compensation. If the piecemeal planning 
service received such recognition, a well- 
rounded. and balanced Financial Plan- 
ning Service certainly justifies a reason- 
able fee. Users of the new service should 
expect to pay a fee for a job that will 
bring to them the immediate benefits of 
great financial security and peace of 
mind. 

To indicate the writer’s evaluation of 
the service, it is submitted that any qual- 
ified Trust Department, undertaking to 
perform this new service as outlined, 
should charge for its services a basic 
annual fee of 44 of 1% of the total esti- 
mated value of the property involved 
with a minimum fee of $250 per year; 
surely a small enough cost for such ade- 
quate insurance coverage for capital. In 
special cases, however, higher fees would 
be justified. 


No Added Burdens 


FEW trust officials may “view with 
alarm” the thought of their respec- 
tive institutions contracting to perform 


some of the services outlined in this new 
Financial Planning Service. But note 
that no services are involved that any 
qualified trust department cannot, per- 
form or should not already, directly or 
indirectly, be performing in its regular 
operation of trust accounts. And what 
better means has been devised for over- 
coming that bugaboo of all trust officers 
—the “conglomerated” estate. 

There may be other trust officials who 
will not “play ball” unless legal title to 
the property involved is vested in their 
banks as trustees. The mere fact, how- 
ever, that a trust department acts as a 
financial analyst or advisor instead of in 
the capacity of an owner of record, is 
no reason to justify non-performance in 
this necessary and important field of fin- 
ancial planning. 

No greater risks are involved here than 
in other fiduciary functions—and finan- 
cial analysis and advice is just as much 
the natural business of the trust depart- 
ment as is the management of trust 
funds. All of the various components 
that go to make-up these services are so 
closely identified and interwoven that it 
is impossible to apply one without the 
other. 

The vehicle by means of which Finan- 
cial Planning Service is made available 
should be simple and direct and free of 
involved or entangling phrases. A simple 
Letter of Instructions should be used 
which will specify in rather general 
terms the type of Financial Planning 
Service to be rendered, and stating clear- 
ly that the trust company shall not, at 
any time, assume the responsibilities and 
obligations of an owner, and that the 
Service may be discontinued at the op- 
tion of either client or trust company. 
An annual fee payable at the end of each 
month, quarterly or semi-annually, should 
be stipulated. 


Advantages to Trust Department 


HROUGH the adoption and proper 
application of the Financial Planning 
Service, a Trust Department will ac- 
complish the following very desirable ob- 
jectives: 
1. Open up an entirely new field in 
which it may properly apply its best 
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efforts in the interests of property 
conservation and family protection, 

. Secure new and additional revenue 
through the sale of a new type of 
service which it should be already 
qualified to perform without incur- 
ring additional overhead, 

. Cut down present overhead by 
means of eliminating the cost in- 
volved in rendering a type of 
“Estate Planning” service on a gra- 
tuitous basis, 

. Provide owners of property with a 
needed Financial Service of real 
and direct practical value, hereto- 
fore unavailable in complete and 
positive form, thus bringing new 
and continuing friendships, 

. Retain and increase all of the will 
and trust new business benefits of 
the old Estate Planning method of 
selling trust business, at the same 
time “get paid for the service.” 

. Instill new life and closer client re- 
lations into the atmosphere of the 
trust department by means of deal- 
ing with people in terms of their 
live and current financial problems. 


New Fee Schedule in California 

After considerable study by its Com- 
mittee on Fees, headed by Don R. Cam- 
eron, trust officer, Union Bank and Trust 
Co., Los Angeles, the Southern Califor- 
nia Trust Officers Association has pro- 
mulgated “A Guide of Trust Company 
Minimum Charges.” Although it is ad- 
mitted that cost accounting has not been 
sufficiently developed on the Pacific Coast 
to make the schedules scientifically cor- 
rect, they are probably, in the opinion 
of Mr. Cameron, the fairest to trustees 
of any in the country, as to amount and 
method of calculation. 

Worthy of special comment is the 
standardization of fees for testamentary 
trustees and guardians. In the past, ac- 
cording to Mr. Cameron, there has been 
no uniformity of charge for these ser- 
vices which have ranged from % of 1% 
to 84 of 1%. It was the conclusion of 
the fee committee and of the Trust Of- 
ficers Association, that 34 of 1% on the 
reasonable value of the estate is a reason- 
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able per annum charge. The court has 
agreed to this as the standard rate for 
testamentary trustees, and that as to 
guardianship the same rate will apply 
after the first year. 


He also agreed that, the duties of the 
guardian for the first year being some- 
what similar to those of an executor, 
(eliminating therefrom the question of 
death duties) the rate should be greater 
for the first year’s period, and agreed 
that guardian’s fees for the first year 
should be on the basis of one-half of the 
statutory commission to executors, on 
assets less than $150,000, but that from 
that point on, inasmuch as % of 1% 
would yield a higher fee, such rate 
would apply. After the Los Angeles Pro- 
bate Court had promulgated this rule, 
other probate judges in the county were 
contacted and the rule was made uni- 
form. 

In all, there are sixteen schedules, one 
each for the various personal and corp- 
orate fiduciary functions. 





Modernized Real Estate For Profit and Sale 


“Nothing is so Economically Unsound as a Weak Holder 
of Real Estate” 


DeWITT HUBBELL 
Executive Vice President, Plainfield Trust Co., Plainfield, N. J. 


FEW years ago I was in a small 

country bank in Massachusetts 
discussing general banking, and this 
small town bank cashier summed up the 
situation very well, I thought, when he 
said to me “Your Bank down in New 
Jersey and my little Bank up here in 
Massachusetts and every Bank in the 
United States, with a possible exception 
of one or two of the big city fellows, is 
now in the real estate business for the 
next decade, but because bank loans 
have been carefully and conservatively 
made, our losses, if any, will be small, 
if they give us time to work it out.” 

A brief extract from a report dated 
December 1934 of the State Mutual Life 
Assurance Company, Worcester, Massa- 
chusetts, reads as follows: 

“The records show that in the depres- 
sion of the 70’s and also in the depres- 
sion of the 90’s the percentage of the 
amount of foreclosed real estate held 
by the life insurance companies and 
other institutions was higher than it is 
today, and yet there was ultimately no 
substantial loss.” 


This is a strong statement but I un- 
derstand that similar reports have come 
in from other life insurance companies. 
I remember reading the history of a 
small community down in Hunterdon 
County which stated that in the depres- 
sion of the 70’s one half of the farms in 
that particular township were sold for 
taxes, yet today that section of our State 
is quite reasonably prosperous looking. 


The Insurance Companies’ Faith in 
Mortgages 


AY I ask you to go back with me a 

few years and consider the method 

in which we made mortgages prior to the 
depression. Banks made loans, if you 


will recall, on the basis of 50% of their 
appraised values of the property. Title 
companies went to 60% but they did not 
go higher than 60% because they wished 
all of their mortgage loans to be on that 
basis so as to be legitimate investments 
for trust funds. Building and loans, 
feeling the safety of their monthly 
amortization feature, went even higher 
to 70%. Of course, there was some 
overlapping but these were the three 
main channels through which our mort- 
gage money ran. Outside of them there 
were the life insurance companies 
which were always in the market for 
properly handled mortgage loans. 

Since the depression, here and there 
banks are making mortgages where 
they can pick up choice ones. Occasion- 
ally a trust fund needs a small mort- 
gage, preferably on residences, for in- 
vestment. Some of the building and 
loans are again making moderate loans, 
but the amount available is not nearly 
as great as in the past except for the in- 
surance companies which seem to me to 
be making more loans than ever. I have 
no figures to guide me in this connec- 
tion nor do I know to what extent indi- 
viduals are buying mortgages nowadays 
in comparison with what they used to 
ten years ago, but I should imagine the 
amounts are considerably less. Outside 
of all this we have the Federal Hous- 
ing Administration program, and I have 
for that only the greatest of praise, es- 
pecially as to modernization loans made 
under title No. 1 of this program. 

In our Institution we have made all 
such loans that seem to us to be good, 
rather straining a point, too, in consid- 
ering the loan, and yet not relying to 
too great an extent on the Government 
guarantee back of such loans. As to 
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Federal Housing Administration mort- 
gages under title No. 1, Iam quite aware 
that many banks are investing very 
heavily in such obligations. Possibly 
my method of thought is too old-fash- 
ioned, but even with an amortization I 
cannot quite reconcile a loan made on 
a basis of 90% of the appraised value, 
asa proper loan. It somewhat depends 
on the point of view, and reminds one 
of the hotel clerk who said to a new 
guest from the country “Of course, you 
want running water in your room.” To 
which the farmer replied: “Why, do I 
look like a trout?” 

There are many F. H. A. mortgages 
under title No. 2 made with a good bor- 
rower, which look different from the 
same loan bought without such consid- 
eration, and in such cases it is also pos- 
sible, as in all new mortgage loans, to 
bulwark a loan with life insurance, or 
at least a certain proportion of it. In 
my own Institution we are great believ- 
ers in the use of new life insurance poli- 
cies taken out to protect mortgage loans 
or at least a sufficient quantity of in- 
surance to make the loan safe beyond 
all peradventure of doubt. 


Amortization Not Complete Answer 


REQUENTLY the criticism has been 

made that the difficulty with mort- 
gages in the past has been the lack of 
proper amortization. This is only par- 
tially true. Many of us will recall legit- 
imate building and loan mortgages which 
have gone sour in spite of monthly amor- 
tization payments. Then years ago in 
our Bank we made an effort, spasmodic 
perhaps, to get our mortgages all on an 
amortized basis, but when the depres- 
sion came along these payments dried 
up like “the morning dew under a sum- 
mer sun” and many of them had not 
been reduced far enough to place the 
mortgages out of danger when the own- 
er of the property lost his job and his 
money. 

Several years ago we made a deter- 
mined effort to get these amortization 
Payments back again and did so using 
the following methods—first we card in- 
dexed our mortgages on small easily 
available cards, putting on them the 
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data we felt pertinent and then obtained 
personal interviews with the owners of 
the property, writing for such inter- 
views in blocks of fifteen or twenty so 
they did not come in too fast. In the 
interview we made clear, first the 
friendliness of our intent, stating we 
had a duty towards property owners, 
who in those trying times made their 
payments of interest and taxes prompt- 
ly; that we had no desire to call their 
loans or to demand large or impossible 
payments, but that we were obliged to 
work out an amortization program, and 
the only way we could see how to do it 
was to discuss each case with each in- 
dividual. 

It is quite plain that the banks’ best 
loans are the easiest ones to have re- 
duced and the reverse is equally ob- 
vious. It is also clear that when you 
request a reduction in a mortgage the 
property owner always comes back with 
a request for a reduction in the rate. 
On such requests we have treated each 
case on its individual merits, stating 
that in general nothing would please us 
better than to reduce the rates on all 
of our good mortgages wholesale, but 
we could not afford it, and as a matter 
of fact the holding up to a high rate on 
a mortgage, which is too large, is one of 
the best levers in securing a reduction 
in the principal amount. 


Insist on Amortization Regardless of 
Size of Payment 


ATURALLY, in order to keep a sick 
| \ loan alive, you will reduce the rate, 


if you believe that by carrying the owner 
along for a while you have something to 


gain. Otherwise, we have insisted on 
proper reductions of principal before giv- 
ing any reductions in rate. Our exper- 
iences have been very funny. One prop- 
erty owner with a $4,000 mortgage said 
to me: “Mr. Hubbell, you know my con- 
ditions. You know I will pay my interest 
and my taxes, and I keep my property up, 
but you know perfectly well I cannot 
reduce the principal of my mortgage.” 
My reply was to state that I didn’t know 
anything of the kind. I said, “Suppose 
I were to ask you to pay $10. on account 
of your mortgage.” The answer was, 
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“Well, of course. I could pay you $10”, 
and I replied “Why don’t you? I want 
to get you in the habit of making a re- 
duction in the principal of your mort- 
gage each interest period, no matter how 
small it is. There is no better way for 
you to save than against your first mort- 
gage. There is no investment you can 
make which will bring you in as great a 
return as a reduction in the principal 
of your first mortgage.” This parti- 
cular client then commenced to pay us 
at the rate of $10 a month and now that 
these reductions have come in with 
some regularity and the bill for inter- 
est commences to show a reduction, the 
property owner is enthusiastic over the 
whole arrangement and is doing his best 
to make further reductions in the mort- 
gage. 

Our experience in such an amortiza- 
tion program by means of personal in- 
terviews has been most successful, and 
we have been able to reduce our mort- 
gage loans very materially, and what is 
most important I do not think that we 
have lost a friend. 


Rely on Good Business Judgment 


HE following mortgage story is an 
I example of what can be accomplished. 
A mortgage was originally made of $12,- 


We knew that the owner of this 
property paid $25,000 for it. We knew 
that he had a good position. We knew 
he and his wife had certain securities 
and that they also owned another house 
in which they had a substantial equity, 
and it seemed that this mortgage was a 
reasonably fair risk, but when the de- 
pression had worked its wicked way 
with this family, the securities had van- 
ished, the other house had been fore- 
closed by another banking institution 
which had a mortgage on it, the head of 
the house lost his position, and he came 


000. 


in and said “I am all washed up. Will 
you take a deed to the property?” 

Naturally, bank readers know the im- 
propriety of taking deeds in lieu of fore- 
closure and know the dangers therein. 
There are cases, however, where it 
might seem proper, if, after careful 
search, you permit this practice, and in 
this case we did so, but after we got the 
property on our hands we found we 
could neither rent nor sell it. We had 
been using the wife of one of our Offi- 
cers, who was skilled in house planning 
and interior decoration, for advice on 
our real estate problems, and I said to 
her “Here is the key to one of our prop- 
erties. Look it over and see what ad- 
vice you can give us as to the proper 
handling of it. Don’t come back tomor- 
row and tell me ‘that is the worst 
planned house you ever saw.’ I know that 
already. Tell me what we can do.” 

The next day I received the advice 
“That is the worst planned house I ever 
saw, but there is something we can do 
to it. We can take off the front door 
and put it around on the side of the 
house. We can throw the vestibule in- 
to the sun porch. We can put the glass 
door, which is now between them, where 
the front door now is. We can build a 
partition across the other end of the 
living room and make it into a real liv- 
ing room instead of a passage way. We 
can tear out the hideous electric light 
fixtures and replace them. We can 
throw out some of the jim cracks in the 
kitchen, putting in work shelves and 
storage cabinets. We can paint and re- 
paper the house, and while it will still 
be poorly planned it will be at least liv- 
able.” 

It cost some eight or nine hundred 
dollars to do this work, but our first 
prospective tenant came back and said 
“T can’t rent the house. It is too big 
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for me, but I will tell you it is the best 
decorated house I have seen in Plain- 
field.” Then and there I knew we were 
on the right track. So in the future we 
proceeded along these lines and had our 
ladies pick out wall papers and color 
schemes and assist us in the planning 
of our remodelling. 


Encourage the Broker 


EAL Estate in the past few years 

has been very difficult to move. 
Rentals are not so bad but sales are an- 
other thing and the average real estate 
department of a banking institution has 
been too busy with management prob- 
lems to properly work out selling cam- 
paigns. For years banks have been 
trying to train their employees to se- 
cure new business of all kinds for their 
companies and one of the chief argu- 
ments used in this employees relations 
is to remind them of the old law of aver- 
ages. In other words if one solicits a 
bank account or tries to sell a house or 
to rent an apartment or to get a trust 
from ten different people one has ten 
chances of success, but if the same ef- 
forts are used on one hundred people 
one has one hundred chances of success. 
Therefore, we must use this old law of 
averages in the showing of our real es- 
tate. 


The average listings with the brokers 
in our various localities, who bring us 
the majority of our business offers, be- 
come more or less dormant and some- 
thing must be done to get these list- 
ings on an active basis so that the real 
estate brokers will work on them a lit- 
tle harder. One of our methods has 
been to go to the brokers and tell them 
this house has all been fixed up since it 
was listed, and take the brokers around 
and show them the house. A house new- 
ly papered and painted looks entirely 
different, and the broker may become 
more enthusiastic and start to work 
harder on the sale. 


I remember one customer whom one 
of our people took to see a house that 
we owned. The kitchen in this house 
was a north room and quite unattrac- 
tive and our ladies in fixing it up had 
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“This room needs some sunshine. 
Therefore, we are going to paint it a 
bright, cheerful, yellow to imitate sun- 


said 


shine and make it look better.” The 


‘prospective purchaser went through the 


house and liked the kitchen. She liked 
everything else about the house until 
she came to the bathroom which con- 
tained the old bathroom tub. She 
threw up her hands and said she would 
never buy a house with a tub like that, 
and our representative came back with 
the fixed idea that all women looked at 
in buying houses were kitchens and bath- 
rooms. 


The Apartment House Problem 


HERE are very few trust depart- 

ments which have not had the exper- 
ience in the last few years of owning an 
apartment house, and may I quote our 
own experience with one on our books. 
In this building a larger proportion of 
the apartments were five and six room 
apartments. The small apartments 
rented quickly, but we couldn’t seem to 
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move the bigger ones. We painted the 
outside of the building. We put a brick 
terrace in the court. We painted up the 
lobbies. We fixed up our vacant apart- 
ments, putting in new mono metal sinks, 
new electric light fixtures, had our 
ladies pick out new wall paper, but still 
they didn’t go. 

In discussing it with our Board of 
Directors, I reported we should spend 
more money on that building, and I met 
with some difficulty until one of my 
Board came to the rescue. I would like 
to emphasize his comment because to 
my mind it is the crux of the whole real 
estate handling picture. His statement 
was this “There is nothing so econom- 
ically unsound as a weak holder of real 
estate.” In other words, if one is con- 
vinced that a building has no possibili- 
ties, it is much better to tear it down 
and save the taxes, at least, but if you 
have the vision to see something in it 
and see the way to fix it up, and if you 
put enough money into it, you can bring 
it into bearing. So with our Boards’ 
backing we went on with our program 
for this apartment house. We built two 
pent houses on the roof, the rent of 
which would carry their own cost and 
the installation of a new elevator. After 
our architects had drawn plans for 
these pent houses, we had our ladies 
tear them all to pieces and put them 
together again, and these apartments 
were rented immediately on completion. 


Two six room apartments which had 
been vacant for two years were put to- 
gether and made into two, three and a 
four and literally they were rented be- 
fore the paint was dry; and so after 
many months of effort we succeeded in 
renting this apartment house 100% and 
later were able to dispose of the prop- 
erty with a reasonable cash payment 
and a steady amortization on the mort- 
gage which we took back. 


Years ago we had a mortgage on a 
cold water tenement covering nine brick 
houses, three stories high with an apart- 
ment on each floor or twenty-seven 
apartments. The property had run 
down and had a bad reputation. An 
amortization scheme had failed. We 


TRUSTS and ESTATES 


had gone through the usual experience 
of being deceived by a lot of promises, 
waiting too long before we proceeded to 
foreclose and when we finally got the 
property and went to inspect it, it made 
our hearts sick to see its condition. 


Well there was nothing to do but take 
off our coats and go to work on the prob- 
lem. It was so bad that the first thing 
we had to do was to delouse it. We had 
an architect remodel the mside, change 
the appearance of the exterior with a 
two foot terrace along the front with 
planting and a new color scheme. We 
cut up the twenty-seven apartments in- 
to thirty-six new ones. We went out 
and got three nice young couples, just 
married, youngsters from our good fam- 
ilies, and gave them a substantial re- 
duction in rent if they would go in fora 
year and assist us to build up a good 
name for the property. Incidentally, 
the first thing we did was to change the 
name of it and in a reasonable time 
this apartment house was 100% rented 
and was bringing in 9% on our invest- 
ment, and it was later sold at a mod- 
erate profit, and our mortgage is now 
being amortized on the way out. 


Difference Between Trust and Bank 
Property 


MADE the statement earlier that 

there was no difference between the 
methods of handling real estate in trust 
or in the bank portfolio, but there is one 
vast difference and that is in the amount 
of money available for expenditures. If 
it is the bank’s own property, you have 
no limitation as to what you can spend 
on the property other than your own 
good judgment, but in most trusts you 
have cash or something you can turn 
into cash. In certain cases you may be 
able to go to the court and get permis- 
sion to mortgage to raise funds to re- 
model or you may be able to go to the 
donor of the trust for help, or perhaps 
a strong beneficiary may be of assis- 
tance, or you may have one of those 
cases where your hands are absolutely 
tied and then it is just too bad. 


We had one instance in our Trust De- 
partment where a man died thinking he 
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was worth some $100,000 but his assets 
were all in real estate, all mortgaged, 
and the liquid condition was represent- 
ed by $62.50 in the bank. We weren’t 
even able to pay his funeral expenses. 
Rentals went to pieces, and we had to 
take this small rent and apply it to that 
small repair. We were obilged to go to 
the mortgagors and beg them to pay the 
taxes with a promise of repayment as 
soon as we could sell some real estate. 

We “robbed Peter to pay Paul” until 
we were sick of the whole thing, and I 
know many a Trust Officer has had the 
same experience. One day our Trust 
Officer came in and said “We have an 
offer of $7,000 in cash for one of these 
properties. Won’t you please inspect it, 
approve the sale and put us out of our 
trouble?” So I took my Committee down 
to see it, and we just could not doit. It 
didn’t seem reasonable. Well you Trust 
Officers know what our Trust Officer had 
to say about it, but three months later 
along came another purchaser and of- 
fered us $10,000 in cash and our judg- 
ment was vindicated, but it was a tough 
nut to crack at that time. 


Buyers Inability to Visualize 


HERE are two things in real estate 

work that have always been a source 
of surprise to me. The first is that 
there isn’t one person out of twenty-five, 
maybe some of you will say fifty, who 
has the ability to visualize an old 
property properly fixed up. I spoke a 
little while ago of a woman who re- 
fused to buy a house because she did 
not like the bath tub. The price of that 
house was $12,000. She didn’t flinch 
at that figure. Now how much would 
it have cost her to buy bathroom fix- 
tures. Very little, but she just couldn’t 
see it and that is the reason why all 
properties must be fixed up before they 
can be marketed. 

The second thing that surprises me 
is the universal lack of good taste in 
fixing properties up. You may employ 
an architect and he should have good 
taste, but many times he hasn’t and you 
can’t expect an ordinary building con- 
tractor to supply that elusive quality. 
Yet, if you wish to get the most out of 
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your properties, you must fix them up 
with taste. That is where the ladies 
enter into the picture. You should 
search through your official families and 
find a woman with a flair for this type 
of thing and get her to help you. 

You will remember the old story of 
the man who came out of his house in 
the morning and shouted angrily at his 
gardener “Who told you to plant 
petunias in that bed?” and the gardener 
replied “Your wife did.” “Huh, pretty 
aren’t they.” Who is it that buys the 
houses and rents the apartments? You 


know perfectly well it is the women and , 


if you do not cater to their needs you are 
licked before you start. 


We have had so many years of slow 
real estate loans that it is easy to be- 
come discouraged. We have had placed 
on us a good many really old properties 
which must be absorbed before real es- 
tate can advance and as time goes on ° 
our properties become older and of less 
value unless we keep them up. Ido not 
pretend to state that proper moderniza- 
tion and attractiveness of decoration 
will replace values that have been 
smashed by years of depression, but I 
do state that an old run down and un- 
attractive property can seldom be sold 
at any price, and whether you are able 
to come back to your old figures or not, 
or whether your losses are going to be 
those of income only, you must go 
through these processes of restoration 
to get the utmost out of real estate. 

Fix your properties up and get what 
income you can from them until the 
rising tide of future prosperity shall 
lift them off the beach. 
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ADIO is young. The business of 

administering estates and trusts 
is already mature. Now, if the youth 
and the man get together... 

It is not my purpose in this article to 
impugn other media, which, of course, 
all have a place in the promotional 
activities of any Estate and Trust insti- 
tution. It is, rather, to clarify the who, 
where, why, what and when of radio 
advertising as applied to trust busi- 
ness. 


Radio as a medium went through 
more ‘growing pains faster than any 
other medium for the dissemination of 
information. Whereas it took the news- 
paper, say, fifty years, or even more, to 
become clear, concise and complete, 
radio had to, and has obtained its 
growth in only ten years. 


Making People Accessible 


S a matter of fact, radio has been 

the most abused medium of all, 
not only by the advertiser, but by the 
operators of stations. But, by and large, 
that day is over. I have only to point 
- out the tremendous part played by radio 
in elections today, as well as the out- 
standing sales success enjoyed by the 
users of radio time. 

More to the point, radio is an ideal 
medium for bank and trust advertising 
because of the problems of these insti- 
tutions. While the appeal is to the 
masses and the prospects are limited, 
it is indeed short-sighted if the banks 
do not appreciate the educational job 
that lies before them, and the way in 
which radio can help them to teach. 

Any so-called problems of frozen 
credit in this country can be attributed 
to a lot of causes, but I believe that 
even bankers will admit that their in- 
accessibility to the average man is one 
of the main reasons. 


Objectives of Trust Advertising 


RUST advertising has, to my belief, 

three main objectives. The sale, 
education for the sale, and education to 
prevent legislation against the sale. 
Check the first: radio can, and has, 
amply demonstrated its ability to ap- 
peal to the masses and produce direct 
results. Naturally, the right program 
with the right appeal must be used, but 
I’d like to speak of the latter. 

The second—education to the sale. 
This is where the proven mass appeal 
possibilities can aid trust companies 
and banks to the fullest extent. The 
average American radio fan reacts to 
what he hears broadcast, if it interests 
him, very much as he does to what he 
reads in print—it has been published, 
it has been broadcast, so it must be 
true. By using radio facilities judi- 
ciously, banks and trust companies 
can build up the confidence that is the 
first step toward consummating the 
sale. 

The third—education to prevent leg- 
islation against the sale. Here lies an 
attack that must be subtle! And it 
can only be built through education of 
the masses in terms that can be under- 
stood by the man who elects his repre- 
sentatives and who, more or less, dic- 
tates the laws of his state or country. 
By the use of radio, this educational 
plan can, in one broadcast, reach more 
men and women of such influence and 
drive home the story more effectively, 
than other media with unquestionably 
proven worth, but without the far 
reaching influence of the voices of the 
air waves. 


Human Appeal 


ND now, we come to the question 
of the right type show—undoub- 
tedly the basis of success for bank and 
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trust advertising via radio, or any other 
business for that matter. 


In my opinion, the show should, first 
of all, be down-to-earth, with a deep 
human appeal. It should aim at the 
heart and the emotions first, and then 
when a receptive frame of mind has 
been built up in the listeners, the sales 
story can be subtly and unobtrusively 
presented with as human an appeal as 
the body of the show. I don’t mean 
to sound as though, in radio advertis- 
ing, we depend on “slipping up” on our 
prospects with the sales story, but we 
have learned the value of “soft pedal- 
ling” the commercial. 


You have a story to tell and some- 
thing to sell that has human security 
as its appeal. What man or woman 
does not seek a certain amount of it the 
easiest way? How better can you tell 
the masses that seek it your story than 
through radio? 


TEPCO Bonds 


That the Commonwealth and Southern 
Corporation has no intention of paying more 
than 100 plus accrued interest to bondhold- 
ers of the Tennessee Electric Power Com- 
pany who might decide to “hold out” for 
the call price of the issues appears 
as a clear-cut fact. With the transfer 
of the operating electric properties of the 
Commonwealth subsidiary to the Tennessee 
Valley Authority at the recently agreed 
price of $78,600,000, Commonwealth and 
Southern will proceed to pay off its subsid- 
iary’s first and refunding mortgage bonds, 
outstanding in the amount of $40,134,800, 
at 100 per cent of par; the deposit plan is 
to become effective when 76 per cent of the 
bonds outstanding have been deposited with 
the First National Bank of New York, as 
escrow agent. Indication that “hold-outs” 
will not be paid the call price of 105 arises 
from the fact that, upon the request of hold- 
ers of 25 per cent of the bonds outstanding, 
the trustee may accelerate the maturity of 
the issues and declare them due at 100, 
plus accrued interest. Since Commonwealth 
and Southern itself already owns approxi- 
mately $7,000,000 of the bonds, only $3,000,- 
000 more would be required to bring such 
action. 
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Thrift and Wealth 


“The importance of thrift needs to be re- 
emphasized. The public needs to know that 
the savings habit has made possible the 
advancement of man and that without sav- 
ings the standard of living cannot be main- 
tained, government cannot be sustained, and 
even charity and relief must disappear. All 
the tools that have facilitated the work and 
multiplied the wealth of man have been 
made possible by somebody’s savings. 


“We are surely approaching the point 
where the ability of the government to tax 
and to borrow unlimited funds for social 
purposes will come to an end. The public 
needs to know that neither this nor any 
other nation can survive if it operates on 
the theory that the mass of the people can 
take care of everybody and that the indi- 
vidual need no longer look out for himself. 
There is a crying need for more self-reliance 
and better self-management.”—Philip A. 
Benson, President, American Bankers, 
March 8, 1939. 
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Fees for Extraordinary Services 


Review of California Statutes and Decisions as Guide to 
Adequate Fiduciary Compensation 


DON R. CAMERON 
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Possibly the greatest drain on a fiduciary’s earnings, and one which 
could become an unfair burden to the servicing of normal accounts, is 
that imposed by extraordinary demands on time or expense. While this 
article by Mr. Cameron, based on his recent address before a California 
trust meeting, refers to the situation in one state, it is an excellent and 
practically pioneer guide to fiduciaries everywhere, suggestive both of the 
bases on, and typical conditions in, which special fees may properly be 


charged.—Editor’s Note. 


F we are to reach the promised land 

of additional revenues by the way of 
fees for extraordinary services we must 
go forward thoughtfully; there are few 
signs along the way to guide us. As an 
illustrative example, however, the Cali- 
fornia statutes and decisions in this re- 
gard may be reviewed. 


With reference to executors, Section 
900 of the Probate Code provides that if 
the will makes a provision for a specific 
compensation, that shall be full compen- 
sation, unless the executor, by written 
instrument renounces all claim for com- 
pensation provided for in the will. Sec- 
tion 901 covers the situation when no 
compensation is provided by the will, or 
when the executor renounces claim to 
compensation provided for in the will, 
and sets forth statutory rates. 

Section 902 provides for commissions 
for extraordinary services to an executor 
as the court may deem just and reason- 
able, and specifically refers to: 


(a) Sales or mortgages of real or per- 
sonal property, 

(b) Contested or litigated claims against 
the estate, 

(c) The adjustment and payment of ex- 
tensive estate or inheritance taxes, 

(d) Litigation with reference to the 
property of the estate, 

(e) The carrying on of the decedent’s 
business pursuant to court order, 


Ss 


) 


(f) Such other litigation or special ser- 
vices as may be necessary to prose- 
cute, defend, or perform, 


A California decision has interpreted 
the above section not to be exclusive in 
its nature. In other words, the specific 
items therein mentioned may be aug- 
mented under the last provision. The 
specific items being self-explanatory, it 
is such other services not specifically 
mentioned to which we should address 
the major portion of our study. 

Section 903 provides that a contract 
between an executor, devisee, etc., for a 
higher compensation than that allowed 
by the code, shall be void. 


Allowances under Private Trusts 


ECTION 1122 provides for fees to 

the Trustee (and I view this as 
applying only to testamentary trustees) 
as the court may deem just and reason- 
able. 

In the Civil Code, under the title 
“Trusts,” Section 2274 probably applies 
to personal trusts. This section, after 
specifically excepting provisions of Sec- 
tion 1122 of the Probate Code, states 
that when a declaration of trust is silent 
upon the subject of compensation, the 


‘ trustee is entitled to the same compensa- 


tion as an executor. This is a rather 
surprising provision as the average trust 
exists over a period of many years and 
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obviously, if strictly construed, would 
make it impossible to profitably handle 
a trust thereunder. 

I have found only three cases which 
cite the section: The first refers to a 
testamentary trustee in which the court 
held that under the circumstances then 
before it—that the trust had not been 
completed—the section did not apply 
(179 Cal. 192). I doubt if the section 
has any application to a testamentary 
trustee. 

The other two cases refer to private 
trusts, the first of which held that the 
trustee might well have sought compen- 
sation at the same rate as an executor 
(194 Cal. 243). The third case involved 
a private trust which was silent as to 
compensation, and the trustee, prior to 
the termination of the trust, had taken 
a fee larger than that prescribed for an 
executor. The court did not surcharge 
him for the excess taken (93 C.A.D. 
600). 


Avoiding Restrictive Clauses 


ONSEQUENTLY, there is some au- 

thority for the belief that the estab- 
lished fee of an executor applies to a 
private trust which is silent as to com- 
pensation, and there is a possibility that 
the extra compensation section also ap- 
plies. However, in case a private trust 
is offered to us which makes no refer- 
ence to compensation, good judgment re- 
quires that our fee basis be determined 
before acceptance of the trust. 

Section 2274 then provides that if the 
instrument specifies the amount of com- 
pensation, the trustee is entitled to that 
amount and no more. Here again cau- 
tion should be exercised because no extra- 
ordinary fee could be collected. It fur- 
ther provides that if the trust directs 
that the trustee be allowed a compensa- 
tion but does not specify the rate or 
amount, he is entitled to such compensa- 
tion as may be reasonable under the cir- 
cumstances. 

With reference to compensation in 
guardianships, Section 1556 of the pro- 
bate code provides that the guardian 
Shall have such compensation for his 
Services as the court deems just and reas- 
onable. 


CAN YOUR BANK 
USE SPEED 
LIKE THIS ? 


Check on Rochester 
deposited 
in Cleveland 


MONDAY 


Check received by 
Marine Trust Co. Night 
Transit Department 


Check reforwarded 
to Rochester 


TUESDAY 
MORNING 


Check presented in 
Rochester and refused 


Check returnsto _ 
Marine Trust Co. Night 
Transit Department 


TUESDAY 
NIGHT 


Check sent back 
to Cleveland 


Check received 
in Cleveland 


WEDNESDA 
MORNING 


Your bank may not be located in Cleveland. 
And maybe you aren’t particularly interested 
in Rochester, N. Y. But this “time-table” 
does give you some idea of how fast you 
can present cash items in New York State if 
you use the Marine’s night transit service. 
With very few exceptions, items reaching us 
prior to 1 A. M. will be presented the next 
business day in 56 New York State cities 
and towns. 

Such results are possible because of The 
Marine Trust Company’s many correspond- 
ent banks throughout the state, and its strat- 
egic location in the world’s greatest market. 
Send for our latest night transit schedule. 


MARINE TRUST 
COMPANY OF BUFFALO 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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An interesting query, which I will not 
attempt to answer, is, would the trustees 
have a right to renounce a schedule con- 
tained in the testamentary trust and be 
able to successfully collect a higher fee? 


What Services are Extraordinary? 


E now have two practical problems 

to consider: First, what services 
may be deemed to be extraordinary; 
second, what is the reasonable value of 
the services? 


As to the first question, one California 
case attempts to describe extraordinary 
services with the following language: 
Special, unusual, uncommon, out of the 
ordinary, rare (162 Cal. 258). 


An executor is not entitled to extra 
compensation for procuring probate of a 
will (8 Cal. App. 773), or for drawing 
an answer to a will contest, and appear- 
ing at the hearings (175 Cal. 387). No 
compensation is warranted by perform- 
ance of such duties as leasing property, 
collection of rents and interest, payments 
of debts and claims, location of assets 
(186 Cal. 292). 


There is no rule of strict application 
in determining what constitutes extra- 
ordinary services. The matter, of neces- 
sity, is largely discretionary with the 
trial court and the ruling of such court 
will not be disturbed except for abuses 
in the exercise of its discretion (185 Cal. 
387). 


In an Oregon case where $50 was 
allowed to the representative in instigat- 
ing the prosecution of an action which 
resulted in a compromise responsible 
for the recovery of $10,000 which other- 
wise would have been lost to the estate, 
and the representative appealed, this 
small allowance did not shock the con- 
science of the court and the order was 
affirmed. 


In the face of the attitude of upper 
courts not to disturb discretionary acts 
of the lower court, it is understandable 
why we find so few cases upon which to 
rely. The local court has not established 
any particular services as being extra- 
ordinary, stating that they consider each 
case on its own merits. 


TRUSTS and ESTATES 


What California Court Deems 
“Extraordinary” 


PPARENTLY, therefore, we are 

left to our own good judgment to 
determine what we consider to be extra- 
ordinary services and to present the same 
to the court in such a manner as to jus- 
tify our opinion. In the following mat- 
ters, from our own experience, the Pro- 
bate Court has, however, held that the 
services were extraordinary. 


These examples are given with no 
thought of being all inclusive, but mere- 
ly suggestive in order that we may all be 
on the alert to be properly compensated. 


1. The negotiation of unusual or com- 
plicated leases; 

2. Rehabilitation of real property; 

3. Settlement of tax liabilities of a de- 
ceased, accrued or paid before death; 

. Negotiation for, and acceptance of 
deed in lieu of foreclosure; 

. Obtaining information and deciding 
whether to deposit bonds or other se- 
curities with bondholders committee 
or for purpose of reorganization; 

. Unusual investment problems involv- 
ing the rearrangement of the invest- 
ment portfolio (in Guardianships and 
Testamentary Trusts); 

. Control of a corporation by reason 
of the Trustee or Guardian holding 
a majority of the stock; 

. Investigation of facts, securing testi- 
mony, and appearance in court, with 
reference to petition for construction 
of the will or for instructions of the 
court; 

. The work involved in unusual and 
complicated accounting problems; 

. The work involved in carrying to 
completion contracts of the deceased; 

. Managing a ranch (162 Cal. 258); 

. Compromise of claims in favor of the 
estate; 

. Compromise of possible litigation, 
either for or against the estate, 
without actual litigation being in- 
volved; 

. Unusual services in the preservation 
of an asset; 

. Investigation to determine if it is 
reasonable to exercise discretion for 
disbursement of principal for the 
benefit of the beneficiary. 
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What is Reasonable Charge? 


S to the second question regarding 

the amount of fees to be allowed, 
once the service has been determined to 
be extraordinary—no definite statements 
may be made. Here again it is a mat- 
ter of reasonableness according to the 
facts presented, and possibly by the phy- 
sical well-being of the court when he 
considers the matter. 

However, the Restatement of the Law 
of Trusts, which is more and more be- 
coming accepted by our courts, states 
that among the circumstances to be con- 
sidered in determining the amount of 
compensation are: 


The amount and character of the trust 
property; 

The extent of the risk and responsibility 
of the trustee; 

The character of the services rendered 
by the trustee; 

The degree of difficulty in administering 
the trust; 

The skill and success of the trustee in 
administering the trust; 

The statutory rates of compensation for 
executors and administrators. 


Alertness, Proof and Records 


N the matter of ordinary fees, we are 

limited as to the amount either by 
the instrument, by statute, or by compe- 
tition. Our fees for extraordinary ser- 
vices, however, are only limited by our 
ability to show that an extra service has 
been performed, and to prove the reason- 
able value of that service, and our own 
alertness in making a proper record so 
that the charge may be considered and 
made. 

It is extremely advisable that a definite 
record be made of the time and efforts 
used in matters of this kind, and that 
such a memorandum be placed in the file 
for review at the time the charge is to be 
made. The person who is struggling with 
an unusual situation is more apt to place 
a reasonable fee upon his services at the 
time they have been completed rather 
than if it be considered at some later 
date when time will have mellowed the 
effect of his difficulties. 

The question of extraordinary fees 
was brought to the attention of our Trust 


SPECIALISTS IN 


AUCTIONS 


OF ANTIQUES. ART, 
JEWELRY, LIBRARIES, Etc. 


Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 
special department for appraisals and 
inventories. Your inquiry is invited. 


E. P. and W. H. O'Reilly, Auctioneers 


LAZA 


P.t GALLERIES, Inc. 


9-13 EAST 59th STREET, NEW YORK 
ESTABLISHED 1916 
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Officers Association during 1938, and it 
was considered impracticable, if not im- 
possible, to establish either a list or a 
schedule of charges. However, the mat- 
ter having been considered and word 
passed along to the operating heads of 
departments, I have been informed that 
fees from these sources have already 
shown a decided increase. 


Utah Gets Uniform Principal 
and Income Act 


With the signature by Governor Henry 
H. Blood affixed on March 17, 1939, Utah 
became the sixth state to adopt the Uni- 
form Principal and Income Act, promul- 
gated by the National Conference of 
Commissioners on Uniform State Laws. 
The others are Oregon, Virginia, North 
Carolina, Florida and Louisiana. 


The bill, S.B. 200, was introduced by 
Senator Grant Macfarlane, an attorney 
at law of Salt Lake City. 





Practical Application of Barkley Bill 


Review of Provisions in Recent Major Trust Indenture 


BENJAMIN V. HALSTEAD 
Trust Counsel, Metropolitan Trust Company, Chicago 


N addition to its significance as the 

first corporate bond issue sold pub- 
licly in 1939, and the largest offering of 
debentures by an electric or gas utility 
company since the passage of the Public 
Utility Holding Company Act of 1935, 
the $70,000,000 debenture issue of The 
North American Company offered on 
February 1, 1939 has even greater im- 
portance to trust officers and attorneys 
because of several novel trust indenture 
provisions virtually identical with vital 
sections of the pending Barkley Bill. 

Beginning with its Report to Congress 
on Trustees under Indentures submitted 
in June, 1936, the Securities and Ex- 
change Commission has conducted an un- 
remitting campaign for legislation in- 
tended to prevent “conflicting interests” 
on the part of indenture trustees, and to 
require greater initiative in the admin- 
istration of indenture trusteeships. The 
Commission had a major hand in draft- 
ing the Barkley Bill introduced in the 
Senate on June 6, 1937, and vigorously 
defended the measure in hearings before 
Senate and House committees. After 
considerable revision, the bill was favor- 
ably reported by the Senate Banking and 
Currency Commission on April 19, 1938, 
but did not reach a vote in the 75th Con- 
gress. 

With few changes, the measure was re- 
introduced by Senator Barkley as S. 477 
in the present session of Congress, on 
January 10, 1939. Hearings before a 
subcommittee of the Senate Banking and 
Currency Committee commenced on Feb- 
ruary 7, 1939. The bill designates the 
Securities and Exchange Commission as 


Note—The Central Hanover Bank & 
Trust Co. of New York is trustee of the 
North American debentures, dated Feb. 
1, 1939. 


the body to administer and enforce its 
provisions. 


Eligibility of Trustee 


HE issuance and sale of the North 

American Company debentures re- 
quired the permission of the Commis. 
sion, which had jurisdiction under the 
Public Utility Holding Company Act of 
1935. Under this Act (differing from 
the Securities Act of 1938) the Commis- 
sion has wide powers over trust inden- 
tures under a provision enabling it to 
insist that “the terms and conditions of 
the issue or sale of the security” shall 
not be detrimental to the public interest 
and the interests of investors. 

Section 308 of the Barkley Bill is en- 
titled “Eligibility and Disqualification of 
Trustee.” Under subsection (a), entitled 
“Persons eligible for appointment as 
Trustee,” the Trustee under the inden- 
ture must be a corporate institution, sub- 
ject to supervision or examination by 
federal or state authority. The Commis- 
sion may specify a minimum capital and 
surplus as a requirement to be met by 
the Trustee. The North American Com- 
pany indenture provides that any suc- 
cessor trustee under the indenture must 
meet these requirements, and sets forth 
the minimum capital and surplus which a 
successor must possess. 

Subsection (b) of Section 308 is entit- 
led “Disqualification of Trustee.” Seven 
pages are required in the print of the 
bill to state the different situations which 
will result in conflicts of interests. The 
North American Company indenture pro- 
vides that if any Trustee, original or 
successor, at any time has any conflict- 
ing interest “as now or hereafter defined 
by the (applicable) statutes of the 
United States of America,” or rules, reg- 
ulations or orders thereunder, it must 
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eliminate such conflicting interest with- 
in the time to be provided in such sta- 
tute, or resign as trustee. Since there 
is no present federal statute on this sub- 
ject, this indenture provision will have 
no effect unless at least this part of the 
Barkley Bill becomes law. 


Default and Information Requirements 


is “Preferential Collection of Claims 
against Obligor.” In extremely com- 
plicated and technical terms this section 
provides in substance that if default on 
indenture securities takes place, and the 
Trustee at or near such time is a creditor 
of the issuer, it must share with security 
holders any collections obtained by it 
within four months of the default. The 
wording of this section is set out almost 
verbatim as a provision of the indenture 
under discussion. 


Section 310 of the bill requires the 
issuer to file periodic financial reports 
with the Trustee and the Commission, 
and requires the Trustee to file with the 
Commission reports on designated mat- 
ters. The North American Company in- 
denture requires the issuer to file sim- 
ilar reports with the Trustee, but does 
not require any reports from the issuer 
or the Trustee to the Commission. 


Under Section 311 of the bill issuers 
will be required to furnish to the Trustee 
all information which they, or their pay- 
ing agents, have as to the names and ad- 
dresses of holders of indenture securi- 
ties. The Trustee will be required to 
allow security holders to examine such 
lists, or otherwise utilize them. This in- 
denture includes a provision requiring 
such information to be furnished to the 
Trustee. 

It is further provided that if a deben- 
ture holder wishes to communicate with 
other holders, the Trustee must elect be- 
tween permitting him to examine and 
copy the list, or (at the expense of the 
applicant) mailing to all holders the 
communication or proxy prepared by the 
applicant. 


ECTION 312 of the bill is entitled 
“Duties and Responsibility of the 
Trustee.” It contains subsections deal- 


ir subject of Section 309 of the bill 
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ing with the duties of the Trustee prior 
to default, notice of defaults, duties of 
the Trustee in case of default, the rights, 
powers, remedies and responsibility of 
the Trustee, and undertakings for costs 
to be furnished in case of litigation. 
Corresponding to certain of the require- 
ments of Section 312 are the following 
provisions in the indenture of the North 
American Company: 

1. The Trustee must notify debenture 
holders of the happening of any event 
of default, except in instances when (and 
only so long as) it believes in good faith 
that the witholding of, notice would be 
more to the advantage of the holders. 
The provision includes defaults of rela- 
tively minor importance, as well as in- 
terest, sinking fund, principal and other 
major defaults. It will be recognized 
that the responsibility placed upon the 
Trustee is of a most delicate nature. 

2. The Trustee accepts full responsi- 
bility for the exercise of due care in 
the performance of its powers and duties 
as the same are defined by the express 
terms of the indenture. Such an affirm- 
ative expression on this subject con- 
trasts sharply with the broad exculpa- 
tory clauses which appear so promin- 
ently in conventional indentures. How- 
ever, it has been said that indenture 
trustees are in any event under a duty 
to use due care in performing their 
powers and duties, and that immunity 
clauses purporting to waive liability for 
breaches of this duty will not be given 
effect. 


Liability—Ltd.? 


URIOUSLY enough, the Indenture 

also contains the following provi- 
sion: “nor, except as otherwise provided 
in this Indenture, shall the Trustee be 
liable for anything whatever in connec- 
tion with this Trust, except for its negli- 
gence or wilful misconduct.” Presum- 
ably the powers and duties “defined by 
the express terms of the indenture” are 
excluded from the scope of this provi- 
sion. 

Even so, it should be remembered that 
liability for abuse or non-performance of 
powers and duties not expressly defined 
can be established only when “negligence 
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or wilful misconduct” are proved. Of in- 
terest is the use of the word “negligence” 
instead of the familiar term “gross neg- 
ligence.” 

Intended to provide a defense against 
honest mistakes is a provision that the 
Trustee shall not be answerable for any 
error of judgment made in good faith 
by a responsible officer or officers of the 
Trustee unless it is proved that the Trus- 
tee is negligent in ascertaining the per- 
tinent facts. It should be noted that 
delegation of important duties to per- 
sons not holding official rank may make 
this defense unavailable. 


Acceptable Provisions and Rights 


INCE the debentures are unsecured, 

the indenture contains no provisions 
with respect to the release and substitu- 
tion of property subject to the lien of 
the indenture. Section 313 of the bill 
provides that any such provisions, as 
well as those dealing with the issuance 


of additional indenture securities, and 
with the satisfaction and discharge of 
the indenture, must be satisfactory to 
the Commission. The provisions of the 
latter type in the indenture under dis- 
cussion are not substantially different 
from those found in many earlier in- 
dentures. 

Section 314 of the bill would require 
indentures to contain acceptable provi- 
sions defining the rights, powers and 
remedies of the indenture security hold- 
ers, including provisions with respect to 
accountings by the indenture trustee, 
actions to collect principal and interest, 
and meetings of security holders. The 
provisions of this indenture with respect 
to the rights of debenture holders as 
against the trustee, and as to collection 
of principal and interest, are not un- 
usual. The indenture contains a lengthy 
article providing in great detail for 
meetings of the holders, and for amend- 
ments of the indenture, except with re- 
gard to payment of principal and inter- 
est, on the affirmative vote of those hold- 
ing 80% of the outstanding debentures. 

Under Section 315 of the bill inden- 
tures are required to contain acceptable 
provisions with respect to paying agents, 
funds entrusted to them, and notice to 
the Trustee of defaults known to them; 
and provisions barring the Trustee from 
employing attorneys or other experts 
who have interests conflicting with those 
of security holders. The North Amer- 
ican Company indenture contains no un- 
usual provisions on these subjects. 


Example of Commission’s Objectives 


HE indenture contains a “negative 

pledge” clause by which the company 
covenants not to pledge any of its assets 
as collateral to secure other loans, with- 
out equally and ratably securing the out- 
standing debentures. With regard to the 
requirement of pledging security for the 
debentures in such a case, the Commis- 
sion said in its Findings and Opinion 
hereafter mentioned: “Such clause goes 
beyond the provision found in many in- 
dentures.” Warrant for requiring such 
a provision in indentures of issuers other 
than utilities would probably be found 
in the provision in Section 312 of the 
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Barkley Bill requiring indentures to con- 
tain provisions satisfactory to the Com- 
mission with respect to “the definition of 
what shall constitute a default there- 
under.” 

While this indenture does not con- 
form in all respects to the requirements 
which the Barkley Bill would impose, it 
was the subject of favorable comment 
by the Commission. In its formal Find- 
ings and Opinion issued after public 
hearing and examination of the record 
relating to the issuance and sale of the 
debentures, the Commission said: 


“The provisions in the indenture with 
respect to duties and responsibilities of 
the trustee eliminate many of the fea- 
tures of the conventional indenture which 
have been criticized by this Commission 
and others. In this respect the inden- 
ture goes far towards meeting the high- 
er standards which have been recom- 
mended. 

“Indeed, the form of the negative 
pledge covenant of the debenture inden- 
ture and of various covenants relating 
to the duties and responsibilities of the 
trustee . . . represent commendable ad- 
vances in corporate practice, even though 
the provisions may not be ideal.” 


Cleveland Trust Aids Fight 
Against Pneumonia 


WENTY-SIX Cleveland educational, 

health, and welfare agencies and insti- 
tutions will receive a total of approximately 
$82,000 from the trust established in 1913 
by the late Thomas H. White, Cleveland in- 
dustrialist, it was announced recently by the 
Cleveland Trust Co., trustee of the fund. 

That total is the income accumulated since 
1929 from a portion of the $2,000,000 trust 
fund, all of which will ultimately become 
available for philanthropic purposes. 

The directors of the Cleveland Trust Co. 
authorized the distribution of the income 
based on long study and the invited recom- 
mendations of the distribution committee 
of the Cleveland Foundation. 

Among amounts distributed, a gift of 
$10,000 for a pneumonia serum project rep- 
resents one of the most significant advances 
In the battle with this disease. Equally im- 
portant is the fact that this fund can pro- 
vide a demonstration of the need for fur- 
nishing such serum at public expense for 
indigent patients. 


AT YOUR SERVICE 
IN CALIFORNIA 


The statewide facilities of Bank 
of America are always available 
to you for corporate and per- 
sonal trust services. Prompt and 
dependable reports. 


Bank of America 
NATIONAL IRY8K% ASSOCIATION 


MEMBER FEDERAL RESERVE SYSTEM 
Member Federal Deposit Insurance Corporation 


CALIFORNIA'S ONLY 


Mr. White, who was noted for his char- 
itable gifts in Florida as well as here, was 
the organizer of the White Sewing Ma- 
chine Company and the White Motor Co. 


The trust agreement directs that the 
available income 


*“. . . Shall be devoted perpetually for educa- 
tional and charitable purposes in the City of Cleve- 
land. Realizing the impossibility of foreseeing 
future conditions, I do not prescribe the methods 
by which my purpose shall be accomplished. It 
is my present thought that the income be used for 
education, in part in assisting young men who are 
desirous to obtain a technical education at Case 
School of Applied Science, either by way of 
scholarships, loans or gifts, the amount and man- 
ner of such distribution to be made according to 
the absolute discretion of the Trustee; also for 
scientific research, care of the sick, aged or help- 
less, to improve living conditions or provide re- 
creation for all classes. It is my purpose and de- 
sire that such income be expended wisely in ways 
that will best make for the moral and physical 
improvement of the inhabitants of the City of 
Cleveland, regardless of color, race or creed, ac- 
cording to the unfettered discretion of the Trus- 
tee. I therefore authorize and direct the Trustee 
to distribute the net income after the termination 
of the trust for my children and their issue, at 
such times and in such manner according to its 
absolute discretion as will best accomplish my 
purpose, in the judgment of the Trustees.” 





Why a Private School? 


Avoiding Wasting Human Material Through Mass Production 


PORTER SARGENT 
Educational Advisor, Editor Handbook of Private Schools 


RUST officers 
are increasingly 


A foremost authority on private schools ad- 
vises trustees on the education of their wards. 
desirous, even eager 


to find an education that will fit their 
wards for the life and responsibilities 
that may have been prepared for them. 
But they have difficulty in finding the 
school that will meet their needs. Too 
often the trust officer, skilled though he 
is in finance, is easy prey to the bland- 
ishments of the school “salesman.” 

So we find young men and women grad- 
uated from schools selected for them by 
trustees of their estates, poorly trained 
to accept their responsibilities, isolated 
from real life by schools that have not 
equipped them to meet its demands. And 
many of them have inherited prestige 
and principal. 

Yet there are established schools suit- 
ed to the capacities of every type of boy 
and girl. The difficulty is to find among 
the four thousand private schools just 
the right one. 


Fitting the Child to the School 


OR the boy who should go on to 

college and later to professional 
school there are schools that will not 
only provide adequate preparation but 
will give the lad contacts that will be 
helpful in later life. There are schools 
for the boy of mechanical bent, for the 
boy who needs music and art in his life, 
for the boy who needs bringing out, for 
the boy who can stand a little repressing. 
They range from the vigilantly parental, 
minutely supervised institution, cloister- 
ed, away from temptation on some re- 
mote hillside, to the collegiate type, with 
a minimum of rules and scarcely more 
surveillance than is given a college fresh- 
man. 

Like opportunities exist for the girl— 
from schools that foster a Victorian ex- 
clusiveness to schools whose head mis- 
tresses with their clear, sane outlook on 


life are an antidote 
to the kind of snob- 
bery that frequently 
is found in the conventional “finishing 
school.” Schools may be found that em- 
phasize, in a stimulating intellectual at- 
mosphere, preparation for the great 
women’s colleges. Or for the girl who 
will have many social obligations, who 
should know something of the running 
of a home, totally dissimilar opportuni- 
ties abound. 


The chief merit of the private school 
is that it meets individual needs. In the 
public school, on the other hand, whole- 
sale methods of education prevail, batch- 
es of children being subjected to similar 
treatment during a period of nine months 
and then, after a three months’ interval, 
subjected to a slightly different treat- 
ment in another schoolroom vat—much 
like the process through which hides are 
passed in the old-fashioned tannery. 

As the individuals making up the 
groups going through these processes 
chance to differ, the effect of the treat- 
ment varies. Some come out hardened 
and finished, some suffer internal in- 
juries, some are thrown on the scrap 
heap as waste material. 


Mass Production in Education 


HE public school has assumed that 

there is a considerable degree of 
equality in the raw material as well as in 
the finished product, that technical 
methods and organization are most im- 
portant, that its business is to impart 
facts and to drill in their use, that fac- 
tory methods of mass production are 
most effective, that children—male and 
female, negro, gentile and orthodox 
Hebrew—must be treated alike to be- 
come hundred per cent American citizens. 


In addition to its recognition of the 
individual and its constant effort to de- 
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velop the latent possibilities in each boy 
and girl, the private school today, in a 
period of questioning and rapid reorgan- 
ization, has perhaps an even more vital 
function. Unhampered by the dead 
weight of mass opinion, immune to leg- 
islative wranglings and political graft, it 
is free to advance, to lead the way in 
exploration and experimentation. 

Eager as we are for education, the 
very adequacy of our public schools has 
led us to expect the impossible. A rut is 
formed—the system runs smoothly—why 
change? “A loss of five years is fatal 
to an entire school generation. A loss of 
ten may wreck civilization. That is why 
I believe the private school is going to 
blossom anew,” says Walter Pitkin in 
his “New Careers for Youth.” 


Private Enterprise 


E cannot look to the public school 

to revise and innovate,—to provide 
new methods to prepare youths to meet 
new social and economic setups, new 
ideas, new life demands. The private 
school today has before it a great oppor- 
tunity, and, as in the past, the new prac- 
tices and methods to be eventually adop- 
ted in the public schools will first be 
worked out under private initiative. 

Few advances in education have come 
from organized education. Usually it is 
by forward looking individuals, groups 
acting on their own judgment under 
leadership, that new types of schools 
have been established, that new subjects 
are introduced into the schools. 

So it was with the country day school, 
which accepts responsibility for the boy 
or girl throughout the day, study and 
play time. Teachers are on duty seven 
hours a day, like business men or women 
in an office. The plan has proved good, 
so in some wealthy communities country 
day features have been introduced into 
the public school system. The taxpayers 
will now pay for the kind of service that 
the private country day schools proved 
practicable and worthwhile. 


Practical Supervision 


HEN there are schools which, follow- 
ing the example first set at Exeter 
and at Lake Forest, have arranged their 
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classrooms like the director’s room of a 
corporation. The boys gather around a 
table in conference with their instruc- 
tors. There under supervision they work 
on their problems and preparation. This 
is a far cry from the old classroom with 
the straight rows of desks, the teacher 
with a book in his hand calling on a por- 
tion of a large class and marking those 
called upon with a C minus or a B plus. 

It is not sufficient to ascribe the popu- 
larity of the private school to an increase 
in wealth or to the willingness or par- 
ents to meet the fees of the private 
schools. For the parents, guardians or 
advisors of these children, the education 
provided by the public schools is not 
acceptable. 

Never before was there so great op- 
portunity for initiative, straight think- 
ing, bold action, when. confusion of 
thinking and action is everywhere evi- 
dent. To the private school with its un- 
limited possibilities, its vitality to stim- 
ulate initiative even in government, econ- 
omics, and social affairs, we may well 
look for our future intelligent, progres- 
sive leadership. 

a 
New Life Insurance Decreases For 
February 


New life insurance for February was 3.2 
per cent less than for February of last 
year, according to a report forwarded by 
The Association of Life Insurance Presi- 
dents to the United States Department of 
Commerce. The total for the first two 
months of this year was 10.3 per cent more 
than the total for the corresponding months 
of 1938, the report shows. 


To Be Or Not To Be 


Considerations on Retaining or Establishing Trust Department 


GILBERT T. STEPHENSON 
Director, Trust Research Department, The Graduate School of Banking 


F THE 322 banks and trust com- 

panies in Virginia, 105 have trust 
departments of which 60 are national 
banks and 45 state-chartered banks and 
trust companies. These 105 trust insti- 
tutions are administering a total of 
$215,648,635 trust assets, which is an 
average of $2,053,796 to the institution. 
The following table shows the classifica- 
tion of trust assets by volume, and the 
number of trust institutions in each 
classification. 

Trust 


Institutions 
State 
Bk’s. 

Nat’l. Tr. 

Bk’s. Co’s. Total 


100,000 17 29 46 
$ 100,000— 500,000 24 9 33 
500,000— 1,000,000 2 2 4 
1,000,000— 10,000,000 15 2 17 
10,000,000— 50,000,000 2 38 65 


60 45 105 


Of the 105, 46 have trust assets of less 
than $100,000 each and 85 have trust 
assets of less than $1,000,000 each. In 
this respect the situation in Virginia is 
not much different from what it is in 
other states. Of the 30 trust institutions 
in North Carolina, 26 have trust assets 
of under $1,000,000 each; and of the 65 
trust institutions in Connecticut, 40 are 
under the million dollar mark. The vast 
majority of the trust departments of the 
United States are under-million-dollar 
departments and many of them are under 
the hundred-thousand-dollar mark. 


Trust Assets 


Under $ 


Trust Earnings 


The gross earnings of the 60 national- 
bank trust departments of Virginia for 
the fiscal year ended June 30, 1938 were 
$427,407. This was an average of $118- 
.85 per account handled and of $3.63 per 

From address before 1938 Virginia Bankers’ 


Conference, University of Virginia, Charlottes- 
ville. 


$1,000 handled. This is not very much 
out of line with the figures for the na- 
tional-bank trust departments of the 
country as a whole, those figures as of 
October $1, 1937 being $225 per account 
and about $3.40 per $1,000 handled. 

These gross earnings per institution 
ranged all the way from nothing to 
$145,000. Two departments reported no 
gross earnings at all, though one of these 
had $400 trust assets and the other 
$2,000; three others reported less than 
$100 each; 16 more reported less than 
$1,000 each; while, at the other end of 
the scale, 11 reported gross earnings of 
over $10,000 each. 


These figures do not tell whether a 
trust department makes or can make a 
profit handling trust assets at $3.63 per 
$1,000 per year. However, it costs the 
operators of investment trusts from 
$5.80 to $10 per $1,000 per year to 
handle their accounts; the savings banks, 
$4; the insurance companies from $2.75 
to $9; and the investment counselors 
charge from $5 to $10.* Does it stand 
to reason that trust institutions can make 
a profit rendering both business and per- 
sonal services for so much less than these 
other financial institutions receive for 
rendering business services alone? 


Opening or Closing a Trust Department 


A trust-institution map of the United 
States made in 1935 and published in 
Trust Business II, page 33 (the A.I.B. 
textbook) shows that nearly all the area 
of the State of Virginia is within a 
radius of 25 miles of some one of the 
105 banks and trust companies engaged 
in trust business, putting trust service 
physically within reach of practically 
every person in the state. 

The main problem of the 217 non-trust 
banks and trust companies is to find the 


*Kimball, Needed: A New and Equitable Basis 
of Trust Fees, Trust Bulletin, March 1936. 
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right answer to the question, Shall we 
open a trust department? It is surpris- 
ing how much pressure sometimes is 
brought to bear upon a bank or trust 
company to go into the trust business. 

The problem of a large number of the 
105 trust banks and trust companies in 
Virginia is to find the right answer to 
the question, Should we stay in the trust 
business ? 


Some of these banks and trust com- 
panies do not have enough trust business 
to justify the employment of a full-time 
trust officer. They have just enough 
trust business to pester the cashier or 
assistant cashier. After his day’s work 
is done and just when he thinks he may 
get out a little early, he remembers he 
must do something about an estate or 
trust account. 


The earnings year after year fluctuate 
violently. One year the bank settles an 
estate and receives a sizable executor’s 
fee, and the stock of the trust depart- 
ment rises in the estimation of the of- 
ficers and directors. Then two or three 
years pass and nothing comes in but 
small trustee and guardian fees and the 
trust department comes again to be re- 
garded as a dead weight on the bank’s 
earnings. 


However, when the suggestion is made 
that the trust department be closed, 
somebody always raises the question: 
What are we going to do with the ac- 
counts we already have? What are we 
going to do about the wills we have 
solicited in which we know we are 
named? Wouldn’t some of our best bank 
customers go to the bank across the 
street where they can get both banking 
and trust service? Wouldn’t closing our 
trust department be an admission of de- 
feat, and wouldn’t that hurt us? Really, 
haven’t we some social obligation to pro- 
vide trust service for our customers? 


Shall We Open a Trust Department? 


If the president of any one of the 217 
non-trust banks and trust companies in 
Virginia should ask me to advise with 
him and help him to reach the right de- 
cision about opening a trust department, 
these are some of the suggestions I 
would make to him: 
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1. Look the issue squarely in the face, 
do not pre-judge it, and do not try to 
decide it overnight. 

At the present time there is a nation- 
wide trend to close unprofitable and un- 
needed trust departments. This trend is 
likely to continue for some time to come, 
for undoubtedly there still are many ir- 
remediably unprofitable, because wholly 
unneeded, trust departments. 

Then, too, during the past three years 
there has got abroad in the land a wide- 
spread notion that trust business is no- 
toriously unprofitable. This is the result 
of the Driscoll, Millet & Company’s oft- 
repeated statement that of the 300 trust 
departments they have cost-analyzed, 11 
out of 12 are in the read, and of the 
few in the black, only one out of three 
is showing more than a nominal profit. 

In the face of these facts, the impulse 
of the president of one of the 217 non- 
trust banks and trust companies would 
be to dismiss the matter in an off-hand 
way by saying that he did not care to 
enter the trust field when others were 
getting out of it. 


To dismiss so important a matter so 
cavalierly would be a mistake. Grant 
that at the present time most trust de- 
partments are unprofitable, that some of 
them are hopelessly unprofitable, that 
there still are hundreds of unneeded 
trust departments, and that the trend 
toward closing, rather than opening, 
trust departments is likely to continue 
for some time to come. This is only one 
side of the picture. The other side is 
that in practically every state, there 
are trade areas that do not have 
accessible or adequate trust service, that 
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would support a reasonably profitable 
trust institution. This leads to my second 
suggestion. 


Surveying the Market 


2. Have a careful, thoroughgoing sur- 
vey made of the trust needs and trust 
possibilities of the trade-area. 

Such a survey is the work, not of the 
president or even of a committee of the 
board of directors, nor of a prospector or 
promotor, but of a practical, experienced, 
impartial trust man. 

My suggestion to the president would 
be that he arrange with some trust in- 
stitution in a nearby, comparable but 
non-competing trade-area to let him have 
the use of one of its trust men long 
enough for the latter to make the survey. 
This is a courtesy that any one of the 
larger trust institutions would be glad 
to show a bank or trust company trying 
to make up its mind about entering the 
trust field. 

This trust man coming in to survey 
the field should have at his disposal every 


reasonable facility for making the study 
and actually should stay on the ground 
long enough to get the feel of the situa- 
tion. 

The report of the survey should be 
reduced to writing and should contain 
not only a statement of the facts found 
but also a definite recommendation, with 
supporting reasons, whether the bank or 
trust company should or should not open 
a trust department. If the recommenda- 
tion is that one is needed and that it has 
a reasonable chance within a reasonable 
time of being made to pay, then my third 
suggestion comes into play. 


A Full-Time Job 


3. Go into the trust business, if at 
all, in earnest, with a determination to 
render first-class service, to make it pay, 
and to make it a main business and not 
a sideline. 

I do not mean at the start pretentious 
quarters, expensive equipment, imposing 
advertising, aggressive promotion, or 
high priced trust officers from a distance, 
with a big reputation. That is not nec- 
essary to convince people that the bank 
or trust company in opening a trust de- 
partment is entering the trust field in 
earnest. But I do mean that a bank or 
trust company should not open a trust 
department as a sideline to its banking 
department. Its own officers and direc- 
tors and employees should not feel that 
way about it. It should not let its custo- 
mers or the general public feel that way 
about it. 


Shall We Close Our Trust Department? 


It is, admittedly, a great deal easier 
to decide about opening a new trust de- 
partment than it is about closing one. 
If the president of any one of the 105 
trust banks and trust companies should 
ask me to help him answer the question, 
shall we close our trust department? I 
should offer the following suggestions to 
him: 

1. Find out, if you don’t know already, 
whether you are making or losing money 
on your trust business. 

There really is no excuse or justifica- 
tion for a bank or trust company’s not 
knowing whether it is making or losing 
money on its trust business as a whole 
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and, yet, I dare say, a majority of them 
do not know. By employing the cost- 
analysis formula recommended by the 
Committee on Costs and Charges of the 
American Bankers Association, any 
competent accountant in. the bank or 
trust company can set up the necessary 
income and expense accounts and from 
them figure out whether the trust de- 
partment as a whole is making or losing 
money. Furthermore, he should even be 
able to go back and set up the figures for 
the past 5 or 10 years. 

If such a cost-analysis shows that over 
the 5- or 10-years period the trust de- 
partment has shown a reasonable profit, 
then I presume that would answer the 
question and that no further suggestion 
would be raised about closing the trust 
department. But if, as more likely would 
be the case, it showed that over the 
period the trust department just broke 
even or showed a substantial loss, then 
my second suggestion would be appro- 
priate. 


Why A Loss? 


2. Find out why the trust department 
is losing money and if the loss can be 
stopped. 

The president should lay the earnings 
situation as revealed by the cost analy- 
sis before his board and not try to handle 
it all by himself, because it may involve 
an institutional policy (the possible clos- 
ing of the trust department) of far- 
reaching consequences. 

He should ask for a special committee 
of the board, rather than leave it to the 
executive committee or the trust com- 
mittee, because it will take more time 
than a regular committee can give, and, 
besides, the members of the special com- 
mittee should be selected for their apti- 
tude for this kind of work. 

The committee should be authorized to 
employ a practical, experienced trust 
man from some nearby but not compet- 
ing trust institution to come in and 
make the study. 

The trust man brought in should have 
every facility for making his study. He 
should do his work in an atmosphere of 
understanding, sympathy and approval. 
Before he comes, the officers and employ- 
ees in the trust department, as well as 
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in the banking department, should be 
told that he is coming, why he is com- 
ing, the kind of study he proposes to 
make, and that they are to cooperate 
with him in every practicable way. It 
should be made clear from the start that 
he is not coming to check up on any- 
body, to find fault with anybody, to take 
away anybody’s job, but rather, if pos- 
sible, to improve everybody’s position by 
putting the whole trust department on 
its feet. 
No Criticism Intended 


Especially is it important that the 
head of the trust department himself 
have assurance that the study does not 
imply any criticism of his management. 
The chances are, the unprofitableness of 
the trust department is attributable to 
causes, perhaps outside the institution, 
entirely beyond his control. The reason 
that he himself cannot make the study as. 
well as any outside trust man is that he 
is too near the trees to see the forest as 
a whole. 

I would suggest then the outside trust 
man familiarize himself with the first 
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report of the Committee on Trust Poli- 
cies of the Trust Division of the Amer- 
ican Bankers Association which dealt 
with the causes, both inside and outside 
the institution, of the unprofitableness 
of trust business,! and with the third 
report of that Committee, which was on 
unprofitable trust departments?. 


The study should be submitted to the 
special committee of the board. The 
committee should not only study the writ- 
ten report, but it should call before it 
everybody who can throw any light upon 
any of the facts found or recommenda- 
tions made. The committee should feel 
free to call in the trust man who made 
the study, the president, the head of the 
trust department, and any officer or 
director or employee. From all these 
sources of information, the committee 
should make up its report, with recom- 
mendations, to the board. 


If the committee finds that the causes 
of the unprofitableness of the trust de- 
partment are remediable, then it is up 
to the president, the head of the trust 
department, and others in positions of 
responsibility to take the steps necessary 
to remove the unprofitableness by follow- 
ing the recommendations of the com- 
mittee. 

If, however, the committee finds that 
the causes of the unprofitableness are 
irremediable, then, it follows, steps 
should be taken to close the trust de- 
partment, and my third suggestion comes 
into play. 


Attitude Toward Closing 


3. If the decision is to close the trust 
department, proceed to close it without 
apology but with due consideration to 
the interests of the present and prospec- 
tive customers. 

The closing may come about by de- 
clining to accept new trust accounts and 
gradually working out the ones it has, 
or it may come about by merger or con- 
solidation. What I am concerned about 
now is the mental attitude about closing. 

A store, selling goods A, B and C, finds 
after a thorough trial, that it is not mak- 


i. Trust Bulletin, May 1936. 
2. Trust Bulletin, May 1937. 
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ing and that it is not likely to make any- 
thing on A; nobody blames it for aban- 
doning A and concentrating on B and C. 
A trust company, offering commercial 
banking, savings banking and trust ser- 
vices, finds, after a fair trial and thor- 
ough investigation, that it cannot make 
a profit on its trust service; nobody 
should blame it for closing its trust de- 
partment and concentrating on its com- 
mercial and savings banking depart- 
ments. 

But, in practice, there is quite a dif- 
ference between a bank’s closing its trust 
department and a store’s closing of one 
of its departments. The difference lies 
in the fact that the bank, through its 
trust department, has established, al- 
ready-existing and long-continuing rela- 
tionships which it cannot disregard or 
dissolve lightly or quickly. 


How To Go About It 


It is by no means impossible to close 
a trust department without doing vio- 
lence to the moral and social obligations 
involved in these existing and continuing 
relationships. By way of illustration, 
consider a few of these relationships. 
The board of X Bank for good and suffi- 
cient reason decides that it will close the 
trust department. 

First, consider its prospective custo- 
mers—those still alive who have named 
it executor and trustee under their will. 
If the bank was not consulted before- 
hand and knew nothing of the appoint- 
ment, then can it have any social obliga- 
tion to keep open its trust department 
to settle the estate? If the bank soli- 
cited or was notified of the appointment, 
then, to be sure, it can notify the testa- 
tor or his attorney that it is going out 
of the trust business and suggest to him 
to make another appointment. 


Next, consider the present customers. 
Ordinarily, the bank should continue its 
trust department long enough to wind 
up its executorships and administrator- 
ships; but this will take only a year or 
two at most. In its guardianships it 
may consult with the family and request 
the court to appoint successors. In its 
revocable trusteeships it may request the 
settlor to revoke the trust. In its agen- 
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cies it may request the principal to take 
back the property. It is in trusteeships 
under will and irrevocable trusteeships 
that the major problems arise. But even 
in these cases it should be possible to 
work out with the court, the family, and 
the attorney, successor trusteeship ar- 
rangements that will serve the best in- 
terest of beneficiaries who cannot speak 
for themselves or protect their own in- 
terests. 

On the whole, if a board of directors 
makes up its mind that it should, in 
justice to its stockholders and its bank 
customers, close the trust department, 
experience during the past six years has 
proved that it can do so without doing 
injustice to either its prospective or its 
present trust customers. 


Standing On Its Own Feet 


So far I have spoken as though I 
would base my decision to close or to 
continue a trust department wholly upon 
its direct earnings. The answer is not 
so simple as that. I can imagine a case 
where a bank or trust company is justi- 
fied economically to continue a directly- 
unprofitable trust department because of 
the indirect profits to the institution as 
a whole. I can imagine a case where it 
is under a social obligation to carry on 
an unprofitable trust department. But 
these cases are so rare they can be left 
out of account. 


In the vast majority of cases, direct 
earnings should be the determining fac- 
tor. Banks and trust companies are 
chartered institutions owned by their 
stockholders and conducted for profit. 
They do not have a monopoly, natural 
or granted, of the trust business; they 
must compete with one another and with 
individuals. So, I do not see wherein a 
social obligation rests upon a group of 
citizens, because they are stockholders of 
a bank or trust company, to put up their 
money to settle other people’s estates, to 
administer other people’s trusts, or to 
perform other people’s agencies. 

However, there does rest upon the 
bankers and trust men of the United 
States a real, genuine, inescapable, per- 
haps onerous economic obligation to 
stockholders to put trust business on a 
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paying basis and an equally exacting so- 
cial obligation to the American people 
to provide for them trust service. 


Economically, because trust business 
is not a charity, and stockholders are 
entitled to a fair return on their invest- 
ment. 


Socially, because the banks and trust 
companies of this country have sought 
for themselves the trust business of this 
country, have equipped themselves to do 
it, have claimed and have established 
their right to claim certain definite sup- ~ 
eriorities in the trust field. In other 
countries the State has entered the trust 
field; not so in the United States. In 
other countries other types of corpora- 
tions—insurance companies, loan com- 
panies—have entered the trust field; not 
so in the United States. In the United 
States, the banks and trust companies, 
of all the corporations, have the trust 
field to themselves, and, noblesse oblige, 
it is up to them to give the American 
people adequate, available, accessible, and 
economical trust service. 


This social obligation will be met, not 
by requiring individual banks and trust 
companies to conduct unprofitable trust 
departments, but by statesmanly and far- 
sighted planning on the part of banks 
and trust companies, the result of which 
planning will be a trust business that 
is profitable to the trust institution and 
a trust service that is both profitable 
and beneficial to the trust customer. 
This statesmanly and far-sighted plan- 
ning is, to my mind, the supreme trust 
function of all bankers and trust con- 
ferences. 





Land Title Registrations 


Is Torrens System Solution to Title Problems? 


GEORGE L. ALLIN 
Allin and Tucker, New York City 


HE Title Registration Law com- 

monly referred to as the Torrens 
Law has not been workable, and it can- 
not be made efficient. The System was 
imported from Australia more than forty 
years ago. It has been in force in Cali- 
fornia and Illinois since 1897, in Massa- 
chusetts since 1898 and in New York 
since 1908. It has not been used to any 
great extent anywhere. 


In California only seven titles had 
been registered in San Francisco up to 
1934. In Illinois it is used only in the 
city of Chicago, and there only to a very 
limited degree and mostly to cure defects 
in titles. In Massachusetts, which is 
considered by most advocates of the 
System to have the best system, there 
have been less than sixteen thousand 
titles originally registered in the entire 
state in over forty years. 


In New York there has been no regis- 
tration at all in forty-six out of the 
sixty-two counties of the state which in- 
clude eighty-two per cent of the total 
land area of the state. 

The System has been adopted in nine- 
teen states, five of which have since re- 
pealed the law, and no state has adopted 
the System within the last twenty years. 


There must be some good and efficient 
reason why the System has proved to be 
so little used by the public notwithstand- 
ing the very vehement advocacy of those 
who have been seeking to promote it. 

The recording system which has ob- 
tained from the beginning in all the 
states has majored in permanency and 
security of vested rights in real property. 
It has endeavored to make the transfer 
of such property from seller to buyer 
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HE results of my studies and in- 

vestigations has convinced me that 
the cure for the present archaic worn 
out 17th Century method is to be found 
in the adoption of Land Title Registra- 
tion or Torrens Law. When the records 
were very small and the transactions 
were few, the antique method of keep- 
ing real property records by name only 
was sufficient for the time being. But it 
would surprise many no doubt, that we 
still keep records in nearly all our Coun- 
ty Clerk’s Offices by reference to name 
and not location. 

As far back as 1907, a commission 
appointed by the then Gov. Hughes, re- 
ported: “The system of recording grows 
more cumbersome as it becomes older, 
and, in spite of efforts to make it less 
burdensome, it is tending to break down 
of its own weight. The multiplication 
of records, the complication of titles and 
the repeated expense of re-examination 
and delays incident thereto, should be 
avoided as soon as any feasible method 
can be devised.” 

As a result of the report of this emin- 
ent commission, the first Torrens Law 
in this State was passed in 1908. It is 
widely used in Massachusetts, parts of 
Illinois, and parts of California. In IIli- 
nois for instance, for a 10 year period 
in Cook County from 1926-36, there were 
4,038 registrations for a value of over 
$36,000,000. The system has been in 
operation in that county since 1897. Up 
to Sept. 1, 1936, the total losses were 
$17,035. On Sept. 1, 1936, there was in 
the assurance fund over $448,000 from 
which there is an annual income of $15,- 
000. which was almost enough to pay 
all the losses of over 40 years of opera- 
tion. 
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and from owner to mortgagee as easy, 
as rapid and as cheap as can safely be 
done without sacrificing the stability of 
the rights of the owners and lienors. 
The Torrens System admittedly ignores 
almost entirely the permanency and se- 
curity of vested rights and majors only 
in the facility and speed of transfer. 


Disproportionate Expense 


An original proceeding to register a 
title in the first instance is more expen- 
sive in both time and money than is the 
examination of a recorded title. Because 
rights have become vested under exist- 
ing law and because those rights cannot 
be taken away from their owners except 
by due process of law, our whole Consti- 
tutional System requires that the orig- 
inal registration must be a judicial pro- 
ceeding. Under the present New York 
Statute, the applicant must pay one- 
tenth of one per cent of the assessed val- 
uation of the property into the Assur- 
ance Fund, and an additional one-tenth 
of one per cent of the assessed valuation, 
plus $20.00, plus necessary disburse- 
ments for the Official Examiner’s serv- 
ices. He must also pay a number of 
small court fees and disbursements as 
fixed by the statute. In addition he must 
purchase a survey from a duly commis- 
sioned surveyor and must pay his own 
attorney’s fees. 

In practice this has proved to be more 
expensive in money and to require a long- 
er period of time than an original exam- 
ination by a title company or a private 
‘examiner. “In the State of Massachu- 
setts the excess of the cost of an initial 
registration over the other available 
method of transferring ownership—that 
is by title examination—is very great. 
With an assessed valuation of $5,000, 
the excess cost is $102.96, and for an 
assessed valuation of $20,000, the excess 
cost is $322.41, and for an assessed value 
of $50,000, the excess cost in Massachu- 
setts of title registration is $534.81.” 
Those are the figures of Professor Rich- 
ard Powell, of Columbia University, 
taken from the official records. 

If, after the first registration, the title 
is passed by any method other than by a 


‘ceptions. 


BYRNS 


The Torrens System of keeping rec- 
ords, briefly expressed, is a method 
whereby each particular parcel is assign- 
ed its own page in a book kept for that 
purpose and all entries such as mort- 
gages, liens, etc., are entered as against 
the particular plot. Therefore, by a mere 
inspection of the particular page assign- 
ed to the parcel under consideration, we 
can, at a glance determine at any time 
the exact condition of the title. 


Conclusiveness of Title 


All questions raised as to the condi- 
tion of the title are passed upon by the 
Supreme Court of the State of New York 
and not by Mr. X, a reader of titles in 
the employ of a title company whose 
opinion as to the title has hardly the 
force and finality of a judgment of the 
Supreme Court. Unfortunately title com- 
panies and lawyers fall into honest dis- 
agreement as to the validity of title re- 
The result is naturally chaotic 
and casts a blemish upon many a good 
title which practically destroys its value. 
No such result is had under the Torrens 
System. 

The certificate sets forth the condition 
of the property. The mortgage is then 
closed, filed in the Registrar’s Office and 
noted on the Certificate of Title. No 
further title examinations are necessary. 
Such certificates of title are in this state 
conclusive. Our Court of Appeals has 
said so and likewise the Supreme Court 
of the United States. 

The Governor of the State of New 
York has recommended in his annual 
message for several years that legisla- 
tive action be taken for the use and 
adoption of this system. The Federal 
Home Loan Bank of New York asked 
that it be given consideration. Numer- 
ous Bar Associations and leading civic 
bodies have endorsed the Law and yet, 
we find that the system is not generally 
used. 

The Law is not generally used, first, 
because of ignorance of its provisions by 
owners and mortgage lenders and most 
notably by .attorneys and, secondly, be- 
cause of opposition by title insurance and 
abstract companies. 
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simple deed of exactly the same parcel 
of land, a similar procedure must be 
gone through with. If a title passes 
through a will or intestacy or a partition 
suit, bankruptcy or a host of other forms 
through which title may pass under 
existing law, it is incompetent for the 
Registrar to issue a new certificate until 
there has been a new judicial proceeding 
to determine the validity and legal effect 
of the process through which the title 
has just passed. 

Another great and dangerous differ- 
ence between the recording system and 
the registration system is this. When 
the registered owner wishes to transfer 
the title to another, he prepares a deed 
which is taken to the Registrar with the 
old certificate. The Registrar cancels 
the old certificate and issues a new one 
and files the deed. 

Right at that point arises the neces- 
sity for a judicial act by the Registrar, 
not a ministerial act, because it is the 
duty of the Registrar to take the deed 
and construe it and issue a new certif- 
icate according to the Registrar’s idea 
of the legal effect of the deed which has 
been filed. Under the recording system 
a man’s title depends upon the legal ef- 
fect of the instrument which he has re- 
«eived—and that instrument is always 
available, or a verbatim copy, in the 
public records to be construed by the 
court at any time a question arises. Not 
so with the registration system. There 
the deed is filed and never again referred 
to nor can it be. 

If the Registrar makes a mistake 
through carelessness or ignorance of the 
law, the damage has been irretrievably 
done. If the deed should in fact reserve 
to the grantor a life estate and the Reg- 
istrar ignorantly or carelessly overlook- 
ed that fact and forgot to note the res- 
ervation as a memorial on the new cer- 
tificate, the registered holder would 
thereafter own the property free from 
the reserved life estate and yet the 
creator of the deed who had reserved to 
himself the life estate would not be pres- 
ent or would have no opportunity to in- 
quire how or when the Registrar made 
such judicial determination. 


BYRNS 


I do not believe that the Law must be 
made mandatory in order for it to suc- 
ceed. What is desired in this matter of 
title is, first, absolute security of title 
to the end that the mortgage which is 
given shall be an absolute first lien upon 
the property so that the mortgage can 
never be questioned at any time by any- 
body. Title registration is the only 
method which attains that result. Sec- 
ondly, reduction of costs to the borrow- 
ers by eliminating the present exorbi- 
tant title companies insurance charges. 
Lastly, by offering speedy service to the 


borrowers to facilitate our operations. 
Byrns Finis 


It is, therefore, necessary in the Reg- 
istration System either to clothe these 
ministerial officers such as County Clerks 
with full judicial powers, or require 
every instrument to be referred back to 
a court for adjudication. 

County Clerks are not chosen because 
of their legal ability or judicial temper- 
ament. They are not considered to be 
judges. Is it safe to impress upon such 
men the duties and powers of passing 
judicially upon every real property title 
that passes through their offices? 


Possibilities of Error 


Under the recording system a mort- 
gagee records his mortgage which is 
copied verbatim into the public books 
and receives the mortgage back, and he 
can hold it in his own safe and the mort- 
gage can always be produced to show 
what the true facts are, and a mortgage 
having once been recorded can never be 
destroyed nor its lien impaired save by 
the voluntary act of the mortgagee. 
Forgery, theft or mistakes cannot in any 
way impair the lien. 

Not so under the Registration System. 
The mortgage when delivered to the Reg- 
istrar is filed and only a certified copy 
is handed back to the mortgagee. Pre- 
sumably he would see to it that the certi- 
fied copy was a correct copy, but that re- 
quires additional work. The mortgagee 
will see to it that the new mortgage is 
registered on the owner’s certificate of 
registration as a memorial, but if 
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through mistake or carelessness or fraud 
it fails to be so noted, the mortgagee 
loses his lien. If the owner whose cer- 
tificate bears a memorial of the mort- 
gage thereafter sells the property, and 
without the knowledge of the mortgagee 
the owner’s certificate is presented for 
re-registration in a new owner, and if at 
that time the new certificate is carelessly 
issued without a notation of the mort- 
gage, or with an incorrect notation of 
the amount of the mortgage as has hap- 
pened in actual fact, the mortgagee, al- 
though absolutely ignorant and innocent, 
thereupon loses his mortgage lien in 
whole or in part, and has no redress save 
against the so-called Assurance Fund. 


Certificate Not Complete Statement 


Nor is a certificate of registration at 
any time a complete statement in and 
of itself of the condition of the title. 
The certificate or registration sets forth 
the name of the owner, the character of 
his estate, the description of the prem- 
ises, and contains a memorial or mem- 
ovials of all mortgages, trusts, liens, 
charges, restrictions, etc., to which the 
property is subject, but these memorials 
do not purport to set forth the full terms 
of the mortgages, leases, restrictions or 
what-not. 

If a mortgage, a lease or other lien or 
charge is filed in the Registrar’s Office 
affecting a registered title, all that is 
entered upon the title certificate is a 
memorial giving the date of the filing of 
the instrument with a reference to its 
file number, and anyone desiring to know 
the contents and terms of such mort- 
gage, lease, etc., must again go to the 
Registrar’s Office and examine the rec- 
ords therein for the facts, terms, etc., 
the same as under the present mortgage 
recording system. 

Furthermore, after the certificate of 
title has been issued it can never be 
relied upon by any subsequent purchaser 
of the title without going back to the 
Registrar’s Office and having a new 
Search made, because judgments, attach- 
ments, executions, mechanics’ liens, 
leases, etc., may become liens against the 
registered property by being filed in the 
Registrar’s Office and noted on the cer- 
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tificate of title kept by the Registrar 
without being noted upon the registra- 
tion certificate. All that the registration 
amounts to is to take away from the 
members of the Bar and title insurance 
companies the business of examining 
titles, and to make a bureaucracy sup- 
ported by tax money in the Registrars’ 
Offices of the various counties, to which 
is given the exclusive power to examine 
titles. That is a state monopoly of title 
examinations. 


Simplification Does Not Result 


There is nothing in this registration 
system of title indicating that registra- 
tion has anything whatever to do with 
or in any way simplifies or changes the 
code of civil procedure which applies to 
and controls and governs the foreclosure. 
The foreclosure action is conducted just 
the same whether your title is registered 
or recorded, and after you have fore- 
closed your mortgage, before the referee 
can convey the property, after the sale 
to the purchaser, you have got to go back 
again and refer your whole proceeding 





TRUSTS and ESTATES 


LINCOLN-ALLIANCE 


BANK AND TRuST COMPANY 


Rochester, N. Y. 


Member Federal Deposit Insurance Corporation 
Member Federal Reserve System 


to an official examiner of title and pay 
him for going over it, and he has to re- 
port to the court and the court has to 
re-examine the proceedings before he 
will authorize the referee to convey the 
deed, or authorize the registrar to give 
a new certificate to the grantee of the 
referee’s deed. 

That is not simplifying procedure, nor 
saving any expense. And the same thing 
applies if the title comes through a will, 
a partition suit, or if the title changes 
in quantity either by including in one 
plot, two parcels, or splitting up one plot 
into two parcels; if the description 
changes; if there is any change in the 
street lines. 

Your certificate does not protect you 
against those things which may affect 
your title under the laws or the Constitu- 
tion of the United States—not required 
or which we can not require to be record- 
ed. That means bankruptcy, reorganiza- 
tion under 77-B, equity receiverships in 
the Federal Courts, income tax liens, 
United States Court judgments. There- 
fore, you have got to examine for all of 
those things, certificate or no certificate. 


It does not cover taxes or assessments 
which are levied subsequent to the date 
of the original registration. So that you 
have to make that search, certificate or 
no certificate. It does not affect leases 
or agreements for leases for one year. 
It does not record easements or servi- 
tudes which do not need to be recorded. 
That means that you have got to go and 
make a personal inspection of the land 
to see whether there are any conduits 
for water, for gas, wires for electricity, 





or anything else. Lastly, you always have 
to make a search from the date of the 
old certificate, in the registrar’s office. 


[Mr. Allin then quoted the five conclusions 
reached in Professor Powell’s report based 
upon a study under the auspices of the Real 
Estate Board of New York and the New 
York Law Society, made possible by a grant 
from the Carnegie Foundation. The sub- 
stance of these conclusions is that the Tor- 
rens System is unsatisfactory and should be 
abolished in New York.—Editor’s Note] 


re 
Bond Rating Methods 
Demonstrated 


Specific standards and yardsticks for 
maintaining adequate records on which 
to base intelligent decisions in manag- 
ing bond portfolios were set forth on 
March 20 in the lectures, being given 
once each month from January through 
April under the auspices of the New 
York State Bankers Association’s Com- 
mittee on Bond Portfolios, of which 
Adrian M. Massie, vice president, The 
New York Trust Co., is chairman. Rep- 
resentatives of 700 or more banking in- 
stitutions have registered for atten- 
dance at the series. 


The guides to management were 
shown in recommended forms by lan- 
tern slides explained by speakers, and 
presented hypothetical bond accounts. 
The detailed and practical procedure is 
designed to effectuate the principles 
drawn by the Bank Management Com- 
mission of the American Bankers Asso- 
ciation. 
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THE OLD BUSINESS DEPARTMENT 


ie bother about him? He’s 
been doing business with us all 
his life, and his father and grand- 
father before him.” 

But who knows whether the hereditary 
customer is asset or liability? Does he 
radiate good will or animosity? Does 
his business pay, and if not why not? 
And how much more business might he 
do himself—and bring in, if relations 
with him became more intimate, cordial, 
personal? 

Let us start with the stockholders. 
How long is it since the list has been 
checked? How many are doing business 
with the banking, trust and safe deposit 
departments? They all ought to, for it 
is their business. They own it. I have 
been looking over the analysis of a stock- 
holders’ list of a large trust company and 
these are the findings: 

A large, prosperous and important 
group that should be doing business with 
the company they own. Are they? Only 
a tiny minority. The rest indifferent 
apparently, or thinking so little of their 
company that they do business with its 
competitors, name individuals and other 
banks and trust companies in their wills, 
have mailing addresses in care of other 
banks. Yet over half are logical pros- 
pects for trust business. Even the scat- 
tered group abroad and in other states 
should yield some business. 

What, I wonder, was the motive that 
led still another group to deposit the 
shares they own in other banking insti- 
tutions and with individuals as trustee? 
The directors, officers and employees and 
their relations who are stockholders are 
certainly a group that should be culti- 
vated. It looks to me as if the officers 
were nearsighted or wore only distance 


glasses and were failing to realize the 
potential value of their own stockholders. 


Milk or Pap from Contented Stock- 
holders? 


RAW your own conclusions. My 

guess is the management would be 
changed if the stockholders saw that 
list and had gumption enough to attend 
stockholders’ meetings and become vocal. 
In cases like this, I don’t believe manage- 
ment is over-keen to see stockholders. 
Proxies doubtless look better than faces 
and questions. 

Have you ever thought of providing 
terrapin, champagne and cigars follow- 
ing the annual stockholders’ meetings? 
Believe me, it works, creates an atmos- 
phere of anticipation, makes the formal 
meeting snappy. After adjournment, 
nobody sneaks out with furtive glances 
at clerks and doormen, but with a sense 
of possession, all heads high, chatting 
spiritedly with each other, the owners 
proceed to their dining room, to enjoy 
their lunch, provided by their manage- 
ment, paid for by themselves. 

Experience demonstrates that con- 
tented (not lethargic) stockholders are 
an invaluable asset to any business. It 
pays to cultivate them, get their active 
interest and support. We must never 
forget that proxies are the evidence, all 
too often, of indifference and inertia, 
while the stockholders who take the 
trouble to appear in person perform a 
valuable function. 


Active Directors 


IRECTORS come next into the pic- 
ture. In every Board there are a 
few wheel horses, with the rest more or 
less window dressing. Directors can be 
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of very great value in getting and hold- 
ing business or the reverse. 
they may be just ciphers. 


Sometimes 


We have gotten past the days when 
lending a name for window dressing and 
attending board meetings, principally to 
collect gold pieces, was considered 
enough. The tendency to require direc- 
tors to direct, to limit the number of 
directorships held and to compensate 
adequately for services rendered is for- 
tunately developing. There is much to 
be said for small boards of directors 
that function actively and assume real 
responsibility. We still have much to 
learn from foreign practice, in spite of 
scandals there as here, and the profes- 
sional director as well as the elder states- 
man does have a place in the picture. 


Taking on a director is seldom difficult. 
Parting company with him may not be 
so easy. So too much care cannot be 
taken in choosing those who direct policy 
and at times have to help make decisions 
of great importance. Following the 
death of a respected director, it was con- 
sidered appropriate to call on a well 
qualified son to represent a large family 
stockholding and tradition. The elderly 
director to whom was deputed the job 
of extending the invitation gave it to 
the wrong son and a wastrel brother got 
elected. The incident always reminded 
me of the young man who proposed to 
the wrong sister in the dark. 


Who Owns The Show? 


FFICERS and staff are paid to 

serve the customer, to provide the 
service which is desired. It never pays 
to high-hat a customer or prospect and 
it only takes the sight of a run on a 
bank to determine who, in the final anal- 
ysis, control its destiny. Customers, 
well satisfied, happy, friendly, are the 
best possible salesmen a bank or trust 
company can have. 


I wonder if any of us fully appreciate 
the potentialities in closer, more intimate 
relations with those with whom we are 
doing business. Cultivating our own 
garden patches intensively is apt to be 
more productive of satisfactory results 
than casting longing eyes over the fence. 
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But how? This is the question that 
every conscientious officer asks himself. 


Always realize that the stockholders’ 
dividends, the directors’ fees, the officers’ 
salaries, the employes’ wages, all have a 
single source. They are all the reward 
of acceptable service. Capital stock sup- 
plies but a fraction of the total earning 
power. The depositors’ money is the big 
part of the total. Capital and surplus 
guarantee good faith, responsibility and 
business judgment. 


Study The Public Mind 


EED the words of Arthur W. Page, 

Vice-President of the American 
Telephone and Telegraph Company, be- 
fore the Seventh International Manage- 
ment Congress: “There is no good reason 
to believe that good public relations are 
impossible until business, by and large, 
has put the same thought and effort on 
the subject that it has put on research, 
production and selling.” He follows with 
four specific recommendations: 


A top management that has analyzed 
its over-all relation to the public it serves 
and is constantly on watch for changes 
in public desires. 

A system for informing all employes 
concerning the general policies and prac- 
tices of the company. 

A system of giving contact employes 
the knowledge they need to be reasonable 
and polite and the incentive of knowing 
that those qualities count in pay and 
promotion. 

A system of getting employe and pub- 
lie questions and criticisms back up 
through the organization so that man- 
agement may know what the public 
thinks of the business. 


An industrial concern once found itself 
with more complaints arriving in the 
mail than orders. A research laboratory 
was set up and the complaints went to 
it instead of to the sales department. At 
the end of a few months, the laboratory 
had to fold up for there were no more 
complaints. 


Such a research laboratory, with a 
sign “Old Business Department” over 
the door might produce added satisfac- 
tions as well as business and profits. 
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T is the duty of the Investments 

Division to take charge of the se- 
curity holdings, uninvested cash, life 
insurance proceeds, savings and bank 
accounts, and to cooperate with the Ad- 
ministrative Officers in reference to the 
business investment. 

The Division is divided into two main 
sections, Account Review and Statisti- 
cal, and five service Units,—Transfer, 
Brokers’ Settlement or Security Cage, 
Trading Unit, Pricing Unit, and Secur- 
ity Adjustment Unit,—all of which 
function under the direction of a Vice 
President and his Assistant as the oper- 
ating heads, together with Investments 
and Statistical Officers. These Officers 
compose a Committee known as the 
Trust Investments Committee, which 
also is free to call upon the assistance 
of an Investments Committee composed 
of members of our Board of Managers. 

The Trust Investment Officers’ Com- 
mittee meets every morning, except Sat- 
urday, from nine to twelve, to consider 
the various investment problems con- 
stantly presented by some 8,000 trust 
and agency accounts, holding more than 
7,500 different securities. 


Agenda for Investment Committee 


The Trust Investments Officers’ Com- 
mittee’s work is so laid out that a desig- 
nated time is devoted to: matters of in- 
vestment policy; review of accounts, 
both new and established; review of 
Security analyses, which are prepared 
by the Statistical Section; and respon- 
ses of Co-Executors and Co-Trustees 
with regard to our investment sugges- 
tions, which they may not have approv- 
ed, or suggestions which they may have 
Initiated. 


From address before Joint Session of Life Un- 
derwriters Association and Corporate Fiduciaries 
Association of Philadelphia, Jan. 19. 1939. 


Matters of investment policy may be 
briefly described as covering, among 
other things,— 


(1) Review of current economic condi- 
tions. 


(2) Consideration of policy with regard 
to proportionate holdings of fixed 
interest-bearing obligations and 
equities. 

Policies, for example, with regard 
to purchase or retention of rail se- 
curities; effects of governmental at- 
titude toward utilities; etc. 
Discussion of tax legislation, fed- 
eral and state, as it affects security 
values. 

Limitation of premiums on bonds 
(an important consideration when 
dealing with life tenants and re- 
maindermen.) 

(6) Foreign obligations and_ general 
policies toward them. 

(7) Development of new products and 
their effect upon any particular in- 
dustry. 

(8) New issues, their approval or re- 
jection. 

(9) Legal opinions and new laws affect- 

ing investment policy, etc. 

Preparation and constant revision 

of an approved list of securities. 


(10) 


The minutes of the deliberations of 
this Committee, which are prepared 
with a great deal of care (as they con- 
stitute a permanent record), are accom- 
panied by supporting papers, including 
copy of review of accounts, reviews of 
securities and other memoranda. Dup- 
ligraphed copies are given to the Presi- 
dent of the Company, the Managers’ 
Committee, the Trust Department Vice 
Presidents, the Reviewers, and the Se- 
curity Analysts. 

We also have a Committee composed 
of an appointed group of members of 
our Board of Managers. This Man- 
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agers’ Committee, which meets approx- 
imately three times a week, has brought 
before it the action taken and the delib- 
erations and recommendations of the 
Officers’ Committee, as outlined in the 
minutes. All purchases of securities 
made in trust accounts are also report- 
ed in detail to the entire Board of Man- 
agers of the Company at its regular 
weekly meetings. 


Initial Steps Upon Qualification 


As soon as we have duly qualified as 
Executor of Mr. X’s Estate, the Will is 
sent by the Administrative Officer to 
the Trust Records Control Section (we 
will call it Docket for short). The Doc- 
ket immediately prepares an opening 
notice of the account, which is sent to 
all interested Units of the Trust De- 
partment. It photostats the Will; briefs 
it on a form showing pertinent data 
concerning the decedent’s estate, that 
is,—date of death; date of letters grant- 
ed; date of Will; County and State of 
residence of decedent; names of Co- 
Executors; investment authority, etc. 

The investment authority, while given 
in full, is also coded by a number. Thus, 
at a glance, any Officer or member of 
the Investments staff can identify the 
type of authority given us. The code 
also indicates whether we have sole 
authority or whether there are co-fidu- 
ciaries or other interested parties to be 
consulted before making sales or new 
investments. 

The Docket then sends to the Trust 
Investments Division two review fold- 
ers :—The first for the Will Estate, con- 
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taining a photostatic copy of the Will, 
the Docket card described above, title 
and number of the account, registra- 
tion form indicating how the securities 
are to be registered, that is, whether 
in the names of Executors and Trustees 
or in the name of our nominee. Also in 
this folder are a diary sheet and a form 
for the recording of purchases and sale 
so that at a glance the Reviewer who 
maintains these folders and the Invest- 
ments Officers can follow the progress 
of the investment account. The second 
folder is likewise prepared for the In- 
surance Trust Estate. 


Duties of the Reviewer 


The folders are assigned to one of 
the staff of Reviewers, who have spe- 
cially designed desks which provide 
space for the folders of all of the ac- 
counts under their supervision. 

The Reviewer also receives from the 
Pricing Unit of the Investments Divi- 
sion a tabulated list of Mr. X’s securi- 
ties, classified, first, as to bonds—into 
governmental, rails, utilities, indus- 
trials, and miscellaneous; then, as to 
stocks—by industry. Also, the list in- 
dicates the mortgages and real estate 
held. The market price and values of 
the various securities as of the inven- 
tory date, as well as the tax status of 
the securities, are also indicated. 

Upon receipt of the review folders, 
he ascertains from the Administrative 
Officer in charge of the account any 
background which may be of value to 
the Investments Division in its super- 
vision of the assets. He also obtains a 
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rough estimate of the amount of taxes, 
legacies, and administrative expenses 
for which cash will have to be provided. 

With this information in hand, the 
Reviewer proceeds to analyze the 
estate’s investment holdings from the 
standpoint of providing this cash, as 
well as liquidating undesirable secur- 
ities. However, all of this money does 
not have to be raised at once, as taxes 
and many of the expenses do not have 
to be paid until a year or fifteen months 
after death. Therefore, the Executors 
are confronted with the difficult prob- 
lem of considering market conditions. 
With Mr. X the problem is somewhat 
simplified because of his foresight in 
supplying a comparatively large insur- 
ance fund. During his lifetime he most 
providently placed it under a trust 
agreement which authorized the Trus- 
tee to use the proceeds for the purchase 
of securities from his general estate so 
that they need not be sacrificed in order 
to raise funds to pay taxes and probate 
expenses. 

The Reviewer proceeds to develop his 
review and analysis, having the ad- 
vantage of access to detailed security 
reports maintained in the files of the 
Statistical Section and of consultation 
with the Analysts in that Section. Ef- 
fort is made to have the initial review 
in the hands of the Trust Investment 
Officers’ Committee within ten days of 
the death of the decedent. 


Efficiency of Machine Operation 


The Tabulating Unit maintains, by 
punched cards, a complete list of all 
Investments held, divided by account 


and security. This remarkably efficient 
equipment, with its million and a quar- 
ter cards, serves many of the Sections 
of the Trust Department. Its records 
are under daily control and it can furn- 
ish detailed lists of assets and other 
necessary data in a few minutes. 

It is astonishing the material assist- 
ance furnished by the Tabulating Unit 
in the handling of investment problems 
because of the wide variety of informa- 
tion which can be given as a result of 
extensive use of a method of coding 
and symbols, which to the outsider may 
be cryptic but to the Investment Divi- 
sion reveal, concisely and accurately, a 
multitude of facts. Whether we are 
considering the problems of an account 
or the holdings of any given security, 
or whether we want an up-to-date list 
of all Committee recommendations or a 
control of account reviews so that auto- 
matically each account is brought to the 
attention of the Investments Commit- 
tee at regular intervals, or a revised 
list of approved securities, the Tabulat- 
ing staff have but to put a mechanically 
sorted group of cards in an electrically 
operated machine and the desired mat- 
erial, accurate in every detail, is furn- 
ished in but a minute or two. 


Review by the Committee 


The Secretary notifies the Adminis- 
trative Officer and Reviewer when the 
account will be considered by the Com- 
mittee. Their presence is required in 
order that the Administrative Officer, 
having consulted with the Co-Execu- 
tors and the family of the decedent, may 
give the Committee important facts to 
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aid it in its deliberations. Each at- 
tendant at the meeting has before him 
a copy of the review and a detailed list 
of assets and their valuation. The Re- 
viewer has classified the assets and 
broken down the estate percentagewise 
into types and grades of investments. 
He has commented on the problems gen- 
erally and then on each security. 


When preparing his review he had 


before him, in addition to the security 
files, a tabulated list of Committee rec- 
ommendations and knew in advance the 
Committee’s policy with regard to many 
of the securities in John X’s estate. 
The code number is also helpful to the 
Committee as it acts as a check on the 
Reviewer. 


The Committee, having duly consid- 
ered the recommendations and having 
made such changes as it believes to be 
desirable, may decide that the Review- 
er in transmitting the recommendations 
to the Co-Executors should suggest that 
they come in and talk the matter over 


with one of our Investments Officers. 
Before the review is released, however, 
it is presented to the Managers’ Com- 
mittee, which must finally pass upon 
the recommendations. 


If our Co-fiduciaries approve of the 
recommendations made, the Reviewer 
makes out his purchase and sale orders, 
but is careful to deliver to the Trading 
Unit the purchase orders and only those 
sale orders for securities which are a 
good delivery on the street. He sees 
to it that orders for purchases are only 
placed when sales have been made so 
that he will not be confronted with an 
overdraft in the principal account. The 
Reviewer immediately requests the 
Transfer Unit to have the registered 
securities which have been approved 
for sale transferred to the name of our 
nominee, as securities in a decedent’s 
name or in the name of his Executors 
are not a good delivery. 


The Transfer Unit, having affixed 
the necessary transfer stamps to powers 
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of attorney and obtained the supporting 
papers to satisfy the Transfer Agents, 
forwards the securities for transfer, 
and, upon receipt of the new certifi- 
cates, informs the Reviewer that they 
are in shape for sale. The Reviewer 
checks the market and if there is not 
too must variation in the price at the 
time of recommendation and the cur- 
rent market, instructs the Trading Unit 
to make the sale. 
slump in the market, it will be neces- 
sary to refer the matter to an Officer 
or back to the Committee for further 
consideration. Therefore, in order to 
be in a position to effect prompt sales 
when thought advisable, we encourage 
clients to authorize us in their Wills 
and Trusts to carry the registered se- 
curities in the name of our nominee 
rather than in trust registration. 

The Trading Unit, which handles the 
marketing of all security orders for 
either purchases or sales, is required 
to know where the best markets for 
various securities are obtainable and 
to do the trading on the most advan- 
tageous terms. 

The Security or Settlement Cage, hav- 
ing received copies of all executed or- 
ders, together with the brokers’ bills, 
withdraws the sold securities from the 
vault for delivery, and arranges to re- 
ceive the purchased securities. It is the 
duty of the Settlement Cage to check 
all bills, draw checks to the order of 
brokers through whom securities were 
purchased, and receive checks in settle- 
ment as a result of sales; and because 


If there has been a- 


we insist, as a matter of precaution 
against loss, on the delivery of the 
security at time of payment, the Secur- 
ity Cage, upon receipt, forwards the 
certificate out for transfer to the estate 
or to our nominee, rather than have it 
transferred by the broker. 

All of these sales and settlements are 
carefully checked by our Comptroller’s 
Department, which verifies all trans- 
actions and checks cash and securities 
received and delivered. This Depart- 
ment is an independent Unit account- 
able only to the Board of Managers. 


A Running Review 


The Reviewers are kept constantly 
informed of the cash position of the ac- 
counts in their charge. They are noti- 
fied each morning if a change has oc- 
curred, new cards being delivered to 
them for examination and filing in their 
desks. No other branch of the Trust 
Department makes any payment out of 
the principal in accounts unless it pre- 
viously notifies the Reviewer, who thus 
has knowledge in advance of all pro- 
posed payments; in this way overdrafts 
are eliminated and cash promptly re- 
invested. 

After the preliminary review of John 
X’s Estate is made, the frequency of 
subsequent reviews is dependent on 
conditions surrounding the account. A 
tickle file is maintained, so that a check 
is had on all reviews to be made. 

After the Executors have completed 
their duties of administration and filed 
their account with the Court, the secur- 
ities are distributed in accordance with 
the terms of the Will, and such Trusts 
as the decedent may have created are 
set up. 


Statistical Group As Backbone of 
Division 


The corner-stone of an Investments 
Department is the Statistical or re- 
search group which is entrusted with 
the analysis of securities and compan- 
ies, and their reports form the basis 
for the investment deliberations of the 
Trust Investments Committee. 

The Statistical group, composed of 
specialists in rails, industrials, utili- 
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ties, municipals, and those engaged in 
the study of companies in financial dif- 
ficulty or whose securities are under- 
going reorganization, is busily engaged 
in the preparation of reports for pre- 
sentation to the Committee. Accom- 
panying each report is a list of the ac- 
counts holding the securities of the 
company analyzed, showing the invest- 
ment authority, acquired prices, etc. 
Thus, each time a security is reviewed, 
all accounts holding it are likewise con- 
sidered. 

The method of analysis and appraisal 
of individual investments includes the 
following steps which are, of necessity, 
greatly over-simplified in the present 
discussion :— 

1. Technical breakdown and analysis 
of balance sheets, earnings statements, 


and surplus adjustments over a period - 


of years. This analysis, when com- 
pared with that of other leading com- 
panies in the industry, may reveal any 
weaknesses in accounting methods. At 
the same time, it establishes a close 
year-to-year record of earnings and fin- 
ancial position which is valuable in de- 
termining the company’s ability to with- 
stand the ravages of economic depres- 
sion, and, conversely, its ability to cap- 
italize in general business improve- 
ment. 

2. An appraisal of the Company’s 
competitive position and relative trend 
of sales and earnings with special ref- 
erence to such factors as its labor prob- 
lem, source and nature of raw mater- 
ials, geographical location of plant and 
markets, integration of operations, 
diversification of product, and general 
overall operating and merchandizing 
efficiency. 

3. An investigation of the intangibles 
of the business represented by the abil- 
ity of management in meeting day-to- 
day problems and in planning for the 
future of the business through an inte- 
grated program of research and pro- 
duct development. 


Sources of Information 


The preparation of statistical reports 
does not mean merely copying of data 
out of manuals. However, Statisticians 
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have available to them the various man- 
uals and financial services to which the 
Trust Company subscribes. Not only 
the Statisticians and Officers, but all 
members of the Investments staff, fol- 
low the newspapers closely to keep ap- 
prized of markets and current financial 
conditions and a wide range of news 
affecting business and economic con- 
ditions. It is difficult to visualize what 
it would be like to operate a financial 
business without the daily newspaper. 
Perhaps next in importance to the 
daily newspapers and statistical ser- 
vices for the gathering of facts and 
investment material, are the contacts 
and close association with business or- 
ganizations of our Managers and Of- 
ficers who serve on the Boards of more 
than a hundred corporations represent- 
ing almost every field of activity. 
Through direct interviews with Of- 
ficers of competing companies and with 
individuals in position to be well in- 
formed on a particular industry or com- 
pany, who are usually willing to coop- 
erate because of the standing of the 
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Trust Company in the community,— 
much valuable information is received. 

After the information gathered from 
the above sources has been studied, it 
is the duty of the Analyst to prepare a 
report setting forth the significant fac- 
tors in any given situation and then 
to make specific recommendations as to 
the sale or retention of the securities 
involved. 

Information and Suggestions 


Each Officer maintains two folders 
on his desk,—one designated “Tuesday” 
and the other “Friday.” In these the 
statistical reports are filed. In view of 
the fact that the day is too crowded 
to permit the reading of these reports 
carefully, it is usually necessary for 
Officers to take them home and digest 
them in advance of the meeting. A 
form is attached for remarks of the 
Officer. 

The head of the Statistical Depart- 
ment and the Analysts who prepare the 
reports attend these Committee meet- 
ings in order that they may be avail- 
able to answer questions or supplement 


the reports in response to queries from 


the Officers. At the same time, they 
obtain the viewpoint of the Officers’ 
Committee with regard to matters of 
policy, as well as first-hand other 
knowledge which the Officer may have 
of the Company due to his outside con- 
tacts, or other factors which throw a 
light on the position of the Company. 
An endeavor is made to render these 
analyses as soon as possible after an- 
nual or in some instances interim re- 
ports of the companies are published, 
or when special information is received 
which may also appear to change the 
position of the Company or the security 
in question. Reports are also made 
upon request of an Officer or a Reviewer 
as a result of securities received in an 
account which may not have been pre- 
viously reported upon. Also, all new 
issues in which it is believed we might 
be interested are thoroughly analyzed 
by this Section. 


General Investment Policies 


It is not difficult for an investment 
man, with a reasonable amount of ex- 
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perience and a wide-awake statistical 
staff at his disposal, to select the high- 
est grade triple A investments. How- 
ever, these securities as a rule yield a 
very small income return and at pre- 
sent sell at high premiums. If we tried 
to confine our trust investment portfolio 
to such triple A investments, we would 
hear a wail of protest from our bene- 
ficiaries, for not only would their in- 
come be materially curtailed, but it 
would mean selling out millions of dol- 
lars worth of stocks and bonds, many 
of which have good future possibilities 
for earnings and growth. 


However, we cannot afford to permit 
many speculative securities to remain 
in a trust, and our endeavor is constant- 
ly directed toward raising the standard 
of the investments held, affecting in- 
come as little as possible in the pro- 
cedure. Sometimes, as a matter of fact, 
the net result is an improvement in in- 
come. 


The Matter of Equities 


I do not mean to infer that we do not 
purchase or approve of the retention 
of high-grade common stocks in our 
trust portfolios. On the contrary, we 
have followed a policy of including, 
during certain periods, a limited amount 
of such investments and have used them 
in many instances to replace doubtful 
or weak rail and other bonds and pre- 
ferred stocks, the future possibilities 
of which were either decidedly clouded 
or which were in weak financial condi- 
tion. However, it must be admitted 
that the performance of high-grade 
bonds as desirable trust investments is 
better than that of common stocks. The 
successful use of common stocks in a 
security portfolio depends entirely 
upon a reasonably accurate appraisal 
of the proper time to buy them and, 
even more important, a successful guess 
as to the proper time to sell them. 


The advocates of common stock take 
the position that while the known fac- 
tors with respect to bonds are as I have 
stated, the purchasing power of princi- 
pal and income from bonds or prefer- 
red stock may decline drastically in 
case of inflation, and that, as a conse- 
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quence, equities provide the only prac- 
tical hedge against rising commodity 
prices. Under the old-fashioned type 
of “currency” inflation, this was un- 
doubtedly true, but experience with 
“bank deposit” inflation in 1931 in 
France and the United States, to say 
nothing of Germany, seems to show that 
government interference with respect 
to wages and prices and the natural ten- 
dency of a popular government to leg- 
islate in favor of the masses, reduces, 
even if it does not entirely offset, the 
profits which would naturally flow to 
equity holders as the result of an in- 
flationary financial policy, as well as 
holding down the cost of living in the 
interests of bond-holders and wage- 
earners alike. 


As a matter of fact, the yield of many 
of the high-grade common stocks over 
a period of time is less than that en- 
joyed by the senior obligations in the 
form of bonds and preferred stocks. 


Plans For G. S. B. Announced 


Dr. Everett Dean Martin, Col. Leonard 
P. Ayres, and Dr. Paul F. Cadman will de- 
liver lectures at the evening seminars of 
the 1939 resident session of The Graduate 
School of Banking conducted by the Amer- 
ican Bankers Association at Rutgers Uni- 
versity. The Graduate School will hold its 
resident session at New Brunswick, New 
Jersey from June 19 to July 1. 


Dr. Martin, professor of social psychol- 
ogy at Claremont Colleges, Claremont, Cali- 
fornia, last year delivered three lectures, 
and this year will speak on the subject of 
“Principles of Political Association,” on 
June 26, 27 and 28. 


Col. Ayres, economist of the Cleveland 
Trust Company, will again speak at the 
evening seminar to be held the first Friday 
evening of the session, June 23. Dr. Cad- 
man, San Francisco economist, will deliver 
an evening address on Monday, June 19 and 
will also deliver two afternoon addresses. 

Classes will begin at 8:30 o’clock so as 
to permit the class of the student’s major 
subject to be held for the first three hours 
every morning and a class in banking law 
to be held for a fourth hour. Banking Law 
is required for all first year students, and 
third year students may “listen in” if they 
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so desire. Second year students will spend 
that hour in faculty consultation on their 
selected thesis subject. 

A curriculum of nine subjects will be of- 
fered this year. The changes from last year’s 
curriculum include the advancement of 
classes in Trusts from III to IV, Invest- 
ments from III to IV, and of Savings Bank- 
ing from I to II. The course on economics 
will be on the subject of “Problems Arising 
out of the Political Control of Economic 
Matters.” 


Dr. Harold Stonier, director of the grad- 
uate school, said that the first 200 new stu- 
dents who meet all the qualifications for 
admission and who are approved by the 
Faculty Committee on Admissions will be 
admitted to the 1939 sessions. In order to 
be eligible a man must be an American In- 
stitute of Banking graduate and bank offi- 
cer, or a bank officer with Institute courses 
or their equivalent to his credit. Applica- 
tions for admission should be addressed to 
Richard W. Hill, registrar of The Graduate 
School of Banking, 22 East 40 Street, New 
York, N.. ¥. 


—> -—> -—+ 








Human Side of the Surrogate’s Court 


HON. JAMES A. FOLEY 
Surrogate, New York County 





HERE is an impression among some 

lawyers and among many laymen 
that the Surrogate’s Court is a glorified 
funeral chapel. Nothing is further from 
the truth. Under the burden of the 
tremendous volume of our work, if one 
has any sense of humor, he may find 
quick relief from dull routine. 


Shortly after I went on the Bench a 
lawyer presented a will for probate 
and stated that one of the subscribing 
witnesses could not be found. He asked 
that his testimony be dispensed with 
on the ground that he was dead, miss- 
ing or his whereabouts unknown. The 
lawyer swore that he had searched all 
over the neighborhood to find this wit- 
ness. I was attracted by the similarity 
of the name of the witness to my own. 
I had lived in that neighborhood all my 
life. I had represented it in the Legis- 
lature. I sent for the will and found 
upon examining it that I was not only 
the Surrogate but the missing or dead 
witness as well. Such is fame! 


The Wendel Case 


One of the most interesting cases that 
came before me was the Estate of Ella 
Wendel. The large amount of the prop- 
erty, approximating forty million dol- 
lars, the number of persons who claim- 
ed to be heirs and next of kin—there 
were 2,300 of them,—the secluded life 
of the old lady and of her family in 
their residence on Fifth Avenue, her 
possession of a dog named Tobey whose 
playground, the tabloid newspapers 
said, cost several thousands of dollars 
a year in taxes, and her very large gifts 
to charity, all added to the human and 
public interest of the case. 


Almost every person who bore the 
name Wendel or whose ancestors bore 


Extracts from address before New York County 
Lawyers’ Association, Dec. 1, 1938. Printed by 
courtesy of the New York Law Journal. 


it were deluded into the hope of secur- 
ing some of the millions. The case was 
charged with perjury and forgery and 
the exposure of them. In the light of 
investigation the fraudulent claimants 
turned out to be clumsy and crude im- 
posters. One claimant presented a mar- 
riage certificate, which was dated 1876, 
on a form which was proved to have 
been printed not earlier than 1910. 
Others produced alleged letters from 
members of the Wendel family which 
were dated in the middle years of the 
nineteenth century. They were later 
shown by the experts to have been writ- 
ten on Woolworth’s five and ten cent 
letter paper manufactured in 1933. 

I received hundreds of letters from 
persons all over the world concerning 
their relationship to Miss Wendel. One 
of them was a gem. The lady wrote 
from a Southern city: 


Lawyer James A. Foley, 
c/o Foley’s Court, 

New York City, 

Dear Sir: 

I note there are quite a few claiming 
kin to Miss Wendel for her estate. Now, 
Mr. Foley, I am no kin. If I claim kin, 
can I get into any trouble for it? I am 
a poor woman but I am good and have 
a good husband and two children. I have 
no money to pay out if I get in any 
trouble, but if I get anything out of it 
I will give you one-third of it. Now if 
you don’t think this is all right, which I 
know it isn’t, and do not care to help me, 
give me a lawyer’s name and I will give 
you something out of it. Hoping to hear 
from you soon, I remain, as ever 

Mrs. Jane Doe 

P.S. I do not want my name to be 
published and please do not tell my hus- 
band about this. 


The estate of Miss Wendel was an 
interesting example of the advantages 
of the improvements in the law which 
were made by the Legislature on the 
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recommendation of our Decedent Es- 
tate Commission. She died shortly after 
the enactment of the statute which 
created a uniform system of descent and 
distribution. Most of her property was 
real estate. The old law scattered its 
inheritance to distant cousins to absurd 
degrees of kinship. The new law con- 
centrated it in a close circle. If she 
had died before it went into effect we 
would still be searching for her heirs. 


Foresight 


FAR-SIGHTED gentleman in Mis- 
A souri, of roving proclivities, plainly 
anticipated post-mortem domestic 
troubles and provided in his will, “I 
have never been married, neither ac- 
cording to the common law nor by any 
civil or religious ceremony and I have 
no children and so far as I know I have 
never had any. Yet to guard against 
any mistake on this subject, I bequeath 
to each person who shall legally estab- 
lish that he or she is a child of mine the 
sum of $10 and to each woman who 
shall legally establish that she was a 
wife of mine the similar sum of $10.” 


Not long ago there was filed in our 
court the self drawn home-made will 
of a father who feared a contest over 
the document. In it he warned his 
children, “I will follow your every foot- 
step and watch that you will carry out 
what I have instructed you to do. I 
will always be with you in hidden places 
and make you feel that my spirit and 
your conscience should annoy you until 
you have done what I have requested, 
and I will whistle in your ears words 
which will mean you have not obeyed 
your father.” No more fearsome in 
terrorem clause could have been drawn 
by any expert lawyer. 

A Philadelphia man directed in his 
will, that his widow must remain in the 
United States eight months of the year 
in order to entitle her to receive her 
large income. He then added the base 
condition: “Residence in the City of 
New York shall not be regarded as re- 
siding in the United States.” 

There is a famous will! of a golfer 
who directed that his body be cremated 
and his ashes scattered under a certain 
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beech tree which spoiled his drive every 
time he went around the course. 


The Stork Derby Will 


But the prize for post-mortem humor 
must be given to the sardonic and 
wealthy lawyer in Toronto who died 
some ten years ago. In his will perver- 
sity and irony stood out in every para- 
graph. It is. a comedy of contradic- 
tions. 

He left his stock in a brewery to a 
group of men who were interested in 
prohibition. He left his stock in a race 
track to a number of men who had been 
engaged in an anti-gambling crusade. 
Strange to say, it is reported that most 
of the beneficiaries, perhaps with a re- 
ciprocal sense of humor, accepted the 
legacies. Finally, he was a woman 
hater and never showed any great af- 
fection for children. Yet he started the 
“Stork Derby” with a prize of $500,000 
to the most prolific mother or mothers 
over a fixed period of ten years. He 
created business for many lawyers, but 
made unlimited pestiferous trouble for 
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the married couples of Toronto and the 
courts of Canada. 


Cooperation Between Attorneys and 
Court 


At every step in the administration 
of an estate and in advance of the com- 
mencement of many proceedings there 
has grown up and has been maintained 
the custom in New York County for 
attorneys to consult and be advised by 
the Surrogates and the members of the 
staff of the court. Advice is given will- 
ingly and unsparingly. 

My observation of the administration 
of thousands of estates is that a very 
great majority of trustees and other 
fiduciaries are honest. Dishonesty 
exists only to a small extent. It is re- 
freshing to make this observation in a 
time of somewhat cynical distrust of 
all standards of ethics, in business and 
in professions. 

It means much to have cheered up 
even a small part of a mournful world. 
Our theme might be the title of the 
recent successful comedy—“You Can’t 
Take It with You.” However, in these 
days, estates are dwindling and few 
have much left to pass on to others. An 
English wit once said “Taxation has 
made even the Scotchman extravagant.” 

In conclusion may I express my deep 
feeling of gratitude to this Association 
in the form of a testament written by 
a poet: 

I leave a little silver smile 

To shine for all the world to see; 

Who deemed my friendship worth his 

while 

May have it as a legacy. 

Myself is all I have to give 

And I bequeath it while I live. 

| 
JOLLY TESTATOR 

One of the songs often sung at the mess 
in Gray’s Inn, London, has this verse: 

“Now, this festive occasion our spirit un- 

bends, 

Let us never forget the profession’s best 

friends. 

So we'll send the wine round and a nice 

bumper fill 

To the jolly testator who makes his own 

will.” 

The refrain of the Gray’s Inn song is 
even more precise in its sarcasm: 
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“Oh the law, when defied will avenge it- 
self still 
On the man and the woman who make 
their own will.” 
— (Case and Comment) 


a  ) 
Guaranty Trust Resigns 
Alleghany Trust 


The Guaranty Trust Company, New 
York, announced recently that it had 
resigned as trustee for two issues of 
the Alleghany Corporation’s bonds. The 
resignation deprives the trust company 
from its voting control of the vast rail- 
road empire established by the late 
Van Sweringen brothers which had an 
estimated $2,000,000,000 value. 

The decision of the Guaranty Trust 
Company was regarded in some circles 
as a victory for Robert P. Young, chair- 
man of Alleghany, with whom the trust 
company has battled for two years 
in the courts. The trust company re- 
leased to the Alleghany Corporation the 
sum of $75,000 which was income that 
was impounded under the 1944 inden- 
ture to permit the corporation to meet 
certain accrued obligations and to pre- 
pare to submit certain proposed modifi- 
cations of the 1944 and 1949 indentures 
to the respective bondholders. 

Mr. Young has been contending that 
the $75,000 should be used to further a 
recapitalization plan which would re- 
habilitate the holding company. 

As the situation is now the Guaranty 
Trust Company will be left without any 
voice in the control of the Van Swerin- 
gen empire. 

oe 


New Kansas Probate Code 


At the mid-month date, the proposed 
Kansas Probate Code had passed the Sen- 
ate and House and was in conference 
committee. The Judicial Council of Kan- 
sas has been working on this matter for 
some ten years to codify the presently 
existing 520 loosely related section. The 
bill as it stands contains 281 sections. 

Trusts and Estates will publish an 
article on the law, when enacted, by Mar- 
lin S. Casey, our legal contributing editor 
for Kansas. 
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Editorial 


Democracy—And Munich 





N March 4th, the United States com- 
memorated the one hundred and fif- 
tieth anniversary of the convening of the 
first Congress—keystone of Democracy 
in government by a free people. On 
March 15th Fuehrerized Germany in- 
vaded and, in effect, annexed what is left 
of Czechoslovakia. There is more an- 
alogy between these two events than has 
yet been recognized by the Press or the 
Public. 
As President Roosevelt well said, in 
his remarks before the joint session of 





Congress: “Our hour glass tells us that 
we are off on a race to make Democracy 
work.” But democracy is more than a 
form of government, depends for its 
existence on more than a method of vot- 
ing or even a Bill of Rights. These 
things have been changed, overthrown 
internally—but not in prosperous, econ- 
omically efficient nations. An enslaved 
Russia, a war-exhausted Germany, strip- 
ped of essential resources, an industrially 
decadent Italy, an economically ill-bal- 
anced Austria, unable to work out a liv- 


Wide World Photo 


A general view as President Roosevelt addressed a joint session of the House and Senate during 
ceremonies celebrating the 150th anniversary of the first session of Congress. 
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able destiny, were willing to forsake all 
vestige of individual freedom and initia- 
tive for the pied-piper promises of dic- 
tators. 

In our celebration of Democracy, let 
us give all due credit to the governmen- 
tal blue-print, but let us realize that the 
strength of the edifice depends on econ- 
omic well-being and balance. From the 
earliest period of history, man’s con- 
quests have been inspired or necessitated 
by deprivation of enough material goods. 
It has always been hard to get a heated 
argument out of a well-fed fellow, with 
his metabolism in good working order. 
And so with nations. Napoleon said “an 
army travels on its stomach.” A more 
literal general added: “if it isn’t too stuf- 
fed.” 

Astute observors, from the time of the 
Versailles treaty, have pointed to na- 
tional poverty in adequate natural re- 
sources as the major breeding grounds 
of discontent, giving rise to aggression 
or the embracement of radical ideologies. 
These countries have tried the ideolo- 
gies and found them sadly wanting— 
aggression or military rule has been the 
recourse of the leaders to prevent public 
discovery. Fanaticism, racial, political 
or economic, has been merely the esthetic 
diet concocted to compensate for the gas- 
tronomic starvation. 

These observers have more recently 
been pointing out the relationship of 


the dearth of materials in Germany (ag- 
gravated by restrictions on international 
trade) to their military ambitions. Hav- 
ing failed to attain prosperity with the 
resources at his command, Hitler has ap- 
parently believed the answer to lie in con- 
quering more resources. (The elements 
of egotism and greed are important only 
because they have a rich breeding ground 
in poor living standards). 


And in Russia we can see living proof 
of the other great weakness which under- 
lies and foments national unrest, social 
upheaval and violence. Possessed of 
great resources, they have been unable to 
translate them into a higher standard of 
living, because business has been sub- 
merged by politics, individual initiative 
and reward have been sapped from the 
national character. The fallacy of 
“Divine Rule” by kings was exploded 
long ago; divine rule by dictator or any 
other political king is now in the un- 
pleasant process of being exploded with 
equally loud reverberations. 


Good business, informed and educated 
initiative and freedom, with respect for 
the right to rewards, protection of hon- 
estly-gotten property—these are the 
foundations of a strong nation. In ’18 
we finished fighting a war for Democracy 
—as a form of government. Had it been 
recognized as a form of living, we might 
not have had our Munich’s today. 





INTROSPECTION AND 


‘HERE has been a deal of talking 

about the need of instilling a public 
confidence in our banks and trust com- 
panies. Laudable and important as is 
this objective, we may find a job to do 
closer home. More and more, trust men 
are giving voice to doubts—as yet vague 
and not deep-seated, but becoming aud- 
ible for the first time in trust history— 
as to the future of trusteeship. 

Lower returns on investments, a big- 
ger “take” by taxes, greater operating 
burdens are too well known to deserve 
elaboration, except to admit that little 


amelioration of either can be expected 


CONSUMER RESEARCH 


Shrinkage of estates themselves 
may also be traced to these same condi- 


soon. 


tions. As the March letter of the Na- 
tional City Bank of New York reports, 
the cash dividends paid out by manufac- 
turing concerns since 1929 exceeded their 
net income, with $10. paid in direct taxes 
for every $13. of net for shareholders, 
and labor costs up substantially. 

There is no more reason for pessimism 
over the outlook for trust business than 
for business generally—less, in fact, for 
it has already demonstrated a growth of 
gross earnings counter to that of most all 
other lines, including commercial bank- 
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ing. What has happened is that the 
period of most severe “growing pains” 
and the first nation-wide stock-taking 
in this activity coincided with period 
of unprecedented economic depression. 

The future of fiduciary usefulness is 
as secure as human nature, which will 
continue to demand the rights to reward, 
ownership and transmission of property. 
Whether we are offering attractive ser- 
vices or performing them with the great- 
est possible efficiency is another matter. 

Perhaps the day is past when we can 
survive on the “custom” trade, and we 
will have to go in for the ready-to-wear 
in large measure. Certainly we can im- 
prove operating efficiency through more 
business-like, and in many ways more 
standardized administration or contracts. 
And doubtless there is room for more 
scientific revision of fee schedules, not 
forgetting the opportunities for special 
compensation for extraordinary services. 
It is high time we reappraised our ser- 
vices to see which are outmoded in color 
or design, and re-design some of the old 
forms so that the facilities which we 
have, or could readily acquire, would 
strike a more responsive chord. 

Every live-wire industry now recog- 
nizes the great importance of Consumer 
Research. Except for a few gatherings 
of probate statistics, and an occasional, 
isolated study of “how to influence the 
market” (usually limited to advertising 
appeals), practically nothing has been 
done along this line by fiduciaries. There 
has been too much emphasis on selling 
the public what we want them to have— 
not enough earnest and well-planned ef- 
fort to find out what they want, what 
their prejudices are, and what we are 
best qualified to do for them. 

In this issue are two excellent guides 
to the way out of our present dead-cen- 
ter, one (by Henry Koster) pointing the 
way to new opportunities in both service 
and profits, and another (by Don Cam- 
eron) providing a pioneer analysis of 
the potentialities in extraordinary com- 
pensation. 

Financial conservation, estate trans- 
mission and family security are not 
ephemeral modes of fashion; they are in- 
herent desires which even increase in 
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times of stress and which intelligent 
trust consumer research can translate 
into mutually valuable business. 


National Bank Fiduciaries 


As of January 1, 1939, there were 
1876 national banks authorized to act 
in fiduciary capacities, according to the 
recent report of the Board of Governors 
of the Federal Reserve System. Of these, 
however, 466 were restricted as to one 
or more functions, only 1410 having all 
nine powers. Pennsylvania _ reports 
more national bank trust departments 
than any other state. 

Of the total number, all but 33 are 
authorized to act as trustee, and all but 
46 to act as executor. No statement is 
made as to the number actively exercis- 
ing their trust powers, but the last re- 
port of the Comptroller of the Currency 
recorded 1543 active of the 1905 banks 
authorized to conduct fiduciary func- 
tions on June 30. 


During the year 1938 ten national banks 
were granted authority by the Board to 
exercise one or more trust powers under 
the provisions of section 11 (k) of the Fed- 
eral Reserve Act, including two banks which 
previously had been granted restricted pow- 
ers and were given additional powers, and 
two banks which previously had been au- 
thorized to exercise restricted trust powers, 
and were granted full powers. 

During the year ten operating national 
banks surrendered their trust powers and 
ten other national banks which had been 
granted trust powers were placed in volun- 
tary liquidation. 


Making Saving Attractive 


There are possible alternatives which 
we ought to consider for making savings 
and time deposits more attractive. One 
is the adoption of the Swiss plan of fixed 
term deposits. Another possibility is 
the segregation of time deposits and the 
assets against them in our commercial 
banks. A third is the utilization of uni- 
form trust funds for the employment of 
savings. The question to face is whether 
we are not now being driven before the 
wind in our policy towards savings de- 
posits. 


W. Randolph Burgess 
Vice-chairman, National City Bank of New York. 





Preview of Corporate Fiduciary Activities 


A. I. JOHNSON 
Assistant Trust Officer, First Trust and Deposit Company, Syracuse, N. Y. 


N the meetings and discussions in 

which trust men in this up-state 
New York area have been participating 
at various times throughout the past 
year, there were certain questions 
which have provoked the most interest 
and discussion. Few, if any, of the 
topics or the ideas expressed with ref- 
erence to them are new, but their con- 
sideration and continued discussion 
seems to indicate a focusing of atten- 
tion upon them and rather definite con- 
clusions seems to have been reached, 
by trust men as individuals, with ref- 
erence to these questions. 


Departmental Costs 


S a result of the very definite effort 

of the sub-committee on Fees and 
Costs of the Trust Functions Committee 
of the State Association, and the per- 
sonal visits and work which was done 
last year throughout the state by Mr. 
William J. Weig, trust men in this part 
of the state have given definite thought 
and attention to the question of depart- 
mental costs. Where formerly most 
banks had their own individual methods 
for determining or estimating the costs 
of maintaining and operating a trust 
department, many banks in this terri- 
tory have now adopted the formula and 
plan for determining and setting up 
trust department costs as recommended 
by the State Association and applied 
by Mr. Weig in analyzing various co- 
operating departments for the sub-com- 
mittee of the Association. 

Some departments in addition to their 
own analysis of costs, are planning to 
have studies made by outside cost anal- 
yists, and to maintain a continuous 
record and control over all costs prop- 
erly chargeable against trust opera- 
tions. This determination on the part 
of trust departments in this area to 
hereafter be continuously and accur- 
ately informed on their actual costs, has 


been one of the marked developments 
of the year 1938. 


Earnings 


LONG with a more direct interest 

in actual costs, there have develop- 
ed, a pronounced interest and prolonged 
discussions on the subject of present 
and possible future earnings for trust 
departments. Many departments have 
taken definite steps to eliminate so- 
called “free” services to trust benefi- 
ciaries and to apply specific charges 
for services of this nature which the 
departments may perform for indivi- 
duals interested in established ac- 
counts. 

Particular attention has also been 
given to the manner in which com- 
missions are regularly taken under the 
present statutes for various services 
and many institutions have found that 
they have been overlooking the collect- 
ing of commissions to which they have 
been entitled. All trust men in this 
area are keenly interested and hopeful 
that a definite move will be made look- 
ing toward a change in the law to af- 
ford trustees more adequate compen- 
sation for services and expenses neces- 
sary to render a high quality of fidu- 
ciary service as well as to meet the re- 
quirements of the courts and the ex- 
pectations of beneficiaries. 


Public Relations and Development of 
New Business 


ECENTLY the pendulum has again 

swung toward the active develop- 
ment of new personal trust business 
through direct solicitation and better 
directed contact relations with persons of 
means not now using the services of the 
trust department, as well as with co-fidu- 
ciaries, life tenants and remaindermen 
who are interested in accounts already 
established. In this connection, par- 
ticular attention has been given to and 
efforts are being made to promote a 
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better understanding with members of 
the Bar. Particular attention is also 
being given to the relationship between 
the trust institutions and other profes- 
sional groups such as certified public 
accountants and insurance men. 

In the development of new personal 
trust business, we are resolved that we 
shall not again make many of the mis- 
takes previously made in our solicita- 
tion efforts and that the representa- 
tions made in behalf of trust service 
will not exaggerate or over-sell the pos- 
sibilities and benefits of such service. 
At the same time, the leading institu- 
tions recognize that, as much, if not 
more than ever before, people of wealth 
and property are not only receptive but 
seeking a help and guidance in the 
formation of plans for the distribu- 
tion and administration of property. 

Several trust companies are now repre- 
sented in the field by men of business 
experience and recognized standing in 
the community, who through their ex- 
perience and training are able to ad- 
vise and cooperate with customers and 
attorneys in developing estate plans 
which from the standpoint of both law 
and trust practice, should be more ef- 
fective instruments for carrying out the 
well intended wishes of testators and 
trustors more effectively than ever be- 
fore. 


Fees and Commissions 


OOKING into the future and trying 

to preview developments which 
should take place in the near future in 
the field of trust practice, there are 
several matters which immediately 
come to mind. 

The trust officers in this section feel 
that the conditions which confront them 
in the operation of personal trusts are 
distinctly in contrast to the generally 
understood conditions which prevail in 
the Metropolitan area. It seems almost 
inevitable that every trust department 
will always have to deal with the so- 
called small account problem. The 
small account is a relative matter in 
each institution but it is generally felt 
that in proportion, the small account 
of the metropolitan banks is very apt 
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to be comparable to what might be 
termed a medium or fair sized account 
in any up-state department. 

It follows that the up-state depart- 
ments are more interested than the met- 
ropolitan banks in the statutory commis- 
sions applicable to estates and trusts 
under $100,000. It is a quite general 
feeling that if and when a definite effort 
is made to secure a revision of the stat- 
utory commission schedule, from the 
standpoint of the upstate departments, 
the following three matters would be of 
most help: 

(1) That each executor or trustee 
serving as a fiduciary in connection with 
an account of $50,000 or over should be 
entitled to receive a full commission in- 
stead of using the $100,000 estate or 
trust as a basis as now specified by the 
statute. 

(2) The annual trustees’ commissions 
on accounts under $100,000 should be on 
a basis which would return a larger rel- 
ative commission per $1,000.00 of prin- 
cipal or per $1,000.00 of income collected 
and disbursed than on accounts above 
$100,000.00. 

(3) The statute might well be amend- 
ed to give the courts discretionary au- 
thority so that where an executor or trus- 
tee has been called upon to bear unusual 
responsibilities and to perform unusual 
services such an executor or trustee may 
be compensated beyond the basic statu- 
tory schedule in such amount as the court 
may in its independent judgment, deem 
proper, by the grant of an extra allow- 
ance covering such extraordinary and un- 
usual services and responsibilities. 


Change in Requirements for Legal 
Investments 


UCH has been said over the years 

concerning the so-called legal re- 
quirements governing the investment of 
trust funds in New York state. Ex- 
perience of the past eight years has 
strikingly brought out certain types of 
cases in which the application of the 
present rule has proven unfortunate and 
has forced life tenants to accept sub- 
stantial reductions in income because 
of the prohibitions against other in- 
vestments of comparable present and 
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probable future security and sound- 
ness, which for one reason or another, 
do not meet the technical requirements 
of the present statute. 


In many quarters, it is felt that the 
recent amendments to the decedent’s 
estate law permitting the retention of 
securities owned by the decedent at the 
time of his death has been a distinct step 
forward in the interests of beneficiaries. 
Many trust men feel that at the proper 
time further study should be given and 
changes made to revise the statutory 
restrictions applicable to trust funds in 
this state and that in this connection 
when such legislation is prepared, it 
would be a constructive and wise plan, 
following the lead of the State of New 
Jersey, to divorce statutory provisions 
with reference to the trust funds from 
the provisions of law governing the in- 
vestments to be made by savings banks. 


Need for Greater Uniformity in Trust 
Practice 


OR years, one of the outstanding 

characteristics of the trust business 
has been the multiplicity of types of 
records and the varying practices follow- 
ed in the operation of personal trust de- 
partments in this state and the entire 
country. Each trust department has felt 
that its own records and practices have 
been designed to apply particularly to 
its own individual requirements. In 
reality most of the records and operat- 
ing practices have grown up from com- 
bining and developing ideas which 
have been obtained from many other 
trust institutions. 


It is the feeling of the writer that the 
trust business of the state and country 
has come to a point where in its own in- 
terest, more direct study should be given 
to the development of greater uniformity 
in records, practices, and operations, par- 
ticularly among departments having total 
personal trust assets of $50,000,000.00 
and under. The present lack of uni- 
form practices is illustrated by the fact 
that the Central New York Trust Group, 
in its fall meeting, spent the entire 
afternoon examining and considering 
the review practices of the banks par- 
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ticipating in the Association. As a 
result of this discussion, it developed 
that while three of the fifteen banks 
participating followed the same gen- 
eral practice and records as to review 
practices and forms, practically no close 
similarity both to practice or review 
records was otherwise indicated. 


The progressive development and im- 
provement in the field of examination of 
trust departments by the State Bank- 
ing Department and the Federal Agen- 
cies has been productive of some great 
er degree of uniformity and the present 
trend under these influences will in all 
probability, continue to develop. 


Conclusion 


N the opinion of -many trust men, 

trust service faces an opportunity 
greater than as before but this oppor- 
tunity can be realized upon only by im- 
proving our service by study, research, 
alertness to the needs of our benefi- 
ciaries, and by adherence to the high- 
est principals of trusteeship and stew- 
ardship as set forth in the Statement 
of Principles of Trust Institutions. 
There is also presented the necessity 
and challenge for expanding rather 
than contracting the geographic and 
financial range to people who need trust 
service but to whom it is not now avail- 
able or but partially available because 
of the reluctance of trust institutions 
to accept the responsibility and costs 
involved in rendering trust service to 
persons of very moderate means, on the 
basis of the compensation now avail- 
able under the present statutes and 
conditions. One of the problems which 
trust men and trust institutions must 
solve if they are to continue independ- 
ently in the fiduciary field without pos- 
sible competition from governmentally 
established public trustees, is the ren- 
dering of genuine, full trust service to 
persons in small communities and peo- 
ple of moderate resources, for trust in- 
stitutions and trust service can no long- 
er afford to be regarded purely and 
solely as an agency of and for the weal- 
thy or urban portions of our popula- 
tion. 





The Trust Year in Review 
Gleanings from Annual Reports to Stockholders* 


Los Angeles, California 


The Trust Department reported larger 
gross earnings in 1938 than in any year 
since 1930. At the same time it was found 
possible to reduce operating expenses of the 
Department without impairing the quality 
of the trust service. On December 1, 1938, 
a trust representative was assigned to the 
Westwood Village Branch, thereby extend- 
ing to that area the same personalized ser- 
vice already provided in the Trust Depart- 
ment at the Head Office and at the Pasa- 
dena, Long Beach, Santa Barbara, and 
Fresno branches. We are definitely seek- 
ing new trust business because it has proved 
to be both a substantial and dependable 
source of earnings for the Bank. 

Your attention is called to the services of 
the California Community Foundation, the 
funds of which are administered by our 
Trust Department. Numerous individuals 
interested in leaving money in trust for 
charitable purposes have discovered the 
Foundation plan to be ideal in that it pro- 
vides an effective means for the perpetual 
safeguarding of the funds, whether large 
or small, together with a wise method for 
the distribution of the income and a definite 
assurance that the wishes of the donor will 
be strictly observed. Established by Mr. 
Sartori 24 years ago, the Foundation has 
grown until in the year 1938 distribution 
of more than $20,000 to local charities was 
authorized by its Advisory Committee. 


G. M. WALLACE—Security-First National Bank 
of Los Angeles. 
e 


Atlanta, Georgia 


Our Trust Department has shown sub- 
stantial progress during the year and now 
has on file 1,193 Wills and Insurance Trusts. 
It is administering 369 Estates with a prop- 
erty value of about $25,000,000. 


JOHN K. OTTLEY, JAMES D. 
First National Bank. 


ROBINSON— 


o 
Newark, New Jersey 


The total amount of Personal Trusts in 
the Trust Department shows some increase 
Over a year ago, but the Trust Department 
earnings show some decrease due to the in- 


*These reports supplement those set forth in the 
January issue, beginning at page 91. 


creased cost of handling the Trust business. 
J. H. BACHELLER—Fidelity Union Trust Co. 


7 
Philadelphia, Pennsylvania 


During the year the Trust Department re- 
ceived 632 new appointments and 615 ac- 
counts were closed, making the total num- 
ber of accounts now in the hands of the 
Company 8,845. 


MARSHALL S. MORGAN—Fidelity-Philadelphia 
Trust Co. 


e 
The Trust Department now has upon its 
books a total of 8,255 separate accounts, a 
net increase of 131 during the year. Com- 
mittees of your Board and Officers are con- 
stantly engaged in the scrutiny of the assets 
of your Trust Estates. 
ALBERT A. JACKSON—Girard Trust Co. 


2 

The gross income of the Trust Depart- 
ment for the current year was slightly less 
than for the previous year, due chiefly to a 
falling off in commissions on principal, and 
its net income was slightly lower. 

The requirements of trust administration 
today, including specialized advice on invest- 
ments, and in preparing intricate tax re- 
turns and Court accounts, can be met prop- 
erly only by the facilities offered by a mod- 
ern trust company. This has been recog- 
nized by many individual executors and 
trustees who have requested the Company 
to act as their agent in discharging these 
complicated duties. 

Our shareholders can be of great assis- 
tance in increasing the volume of our trust 
business by recommending our Trust De- 
partment to their friends. Our officers will 
be glad to explain to interested sharehold- 
ers our procedure and methods of handling 
trust matters in our care. 


J. WILLISON SMITH—Land Title 
Trust Co. 


Bank and 


s 

The earnings of the Trust Department 
continue to be unsatisfactory—a condition 
common to most fiduciary institutions. On 
the one hand, this department has faced 
lower income on bonds and on mortgages 
and reduced dividends on stocks, all of 
which means lower commissions; and, on 
the other, greatly increased costs necessi- 
tated by tax and other information returns, 
and by the needs for extraordinary care and 
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study with respect to both securities and 
real estate. It is to be hoped that on both 
present and future business, rates of com- 
mission may be secured commensurate with 
the responsibilities now involved in Trust 
administration. 


WM. FULTON KURTZ—tThe Pennsylvania Com- 
pany for Insurances, etc. 


* 

In spite of lowered income and increased 
costs, the Trust Department continued to 
maintain the high standards which have 
characterized its operation in the past. Dur- 
ing the year there was an increase of $1,- 
061,527.45 in Individual Trusts, which at 
the close of the year reached a total of $65,- 
265,785.27. During the same period Cor- 
porate Trusts, through expiration of Trus- 
teeships, declined by about two million dol- 
lars, while income from this Department 
was slightly above the previous year. In 
their administration of trusts committed to 
our care, the officers and employees of the 
Company have continued to receive the guid- 
ance of the Executive Committee of your 
Board. 


SAMUEL F. HOUSTON—The Real Estate Trust 
Co. of Philadelphia. 


€ 
Pittsburgh, Pennsylvania 


For the first time in many years the Trust 
Department shows a material loss in totals, 
due to many causes, such as the death of 
persons, already having voluntary trusts in 
our hands, during a period of low values for 
securities and other assets which were con- 
tinued on our books in other trust capaci- 
ties, having to be reappraised at low fig- 
ures. We also paid out exceedingly high 
inheritance taxes during the year on a num- 
ber of estates. However, the net operating 
profit slightly exceeded that for the previous 
year. Toward the end of the year Trust 
Funds began to increase, and we believe that 
this will continue. 

The development of the service and facili- 
ties of the Trust Department which were 
referred to last year, has been continued 
during the year, resulting in continued im- 
provement in efficiency and in quality of 
service to our trusts. The work done by 
the Trust Administrative and Investment 
Unit and the Trust Committee as well as 
by the officers and employees of the Depart- 
ment compares favorably with the work 
done by the Trust Department of any fidu- 
ciary institution in the Country. I wish es- 
pecially to express my appreciation of the 
service rendered by the Directors on the 
Trust Committee. 


The question of income for our trusts, 
with the wholesale redemption of good bonds 
and the extreme difficulty of replacing ex- 
cept at lessened rates of interest, has been 
serious. 


A. C. ROBINSON—Peoples-Pittsburgh Trust Co. 
ee 


Seattle, Washington 


A number of highly satisfactory trusts 
were received during the past year and def- 
inite progress is reported. We hope that 
our stockholders will make full use of the 
facilities of the Trust Department. 


A. BRYGGER—Peoples National Bank of Wash- 
ington. 


* 

All stockholders are urged to become 
familiar with the size and scope of activity 
of the Trust Department. 

The gross earnings of the department for 
the past year substantially exceeded the like 
earnings in any previous year of the bank’s 
history. As the result of a much larger 
development of the trust investment an- 
alysis division, the bank maintains a high 
quality of efficient service designed to pro- 
tect to the utmost the interests of trust 
patrons. 

M. A. ARNOLD—Seattle-First National Bank. 
” 
Hamilton, Bermuda 


Your Directors are pleased to report that 
the Trust Department has operated at a 
profit of £1,657. 16. 9, which is extremely 
gratifying, in view of the fact that the De- 
partment was established on February 1, 
1937, and has, therefore, been in operation 
only slightly over one year. The share- 
holders should be cautioned, however, that 
a considerable portion of this Department’s 
revenue is at present derived from services 
to one client and, upon the cessation of this 
particular business, earnings will indicate a 
sharp shrinkage. Nevertheless, very dis- 
tinct progress is being made and the sup- 
port already received from local clients is 
most encouraging. 

The Bank of Bermuda, Limited. 


& 
Winnipeg, Manitoba, Canada 


This very important Department [Estates 
and Trusts] is maintained with an exper- 
ienced and capable personnel and there has 
been an increase in earnings in this Depart- 
ment. Assets of $14,678,467 are under ad- 
ministration, which assets are kept entirely 
separate and distinct from the Company’s 
own funds and investments. 

The earnings of the Department for the 
year include only actual cash received. No 
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OUTSTANDING 


For more than a century, The National Shawmut 
Bank has been outstanding in the New England 
banking field. Our Trust Department is equipped 


to handle trust and estate matters with the same 


care and conservatism which has marked the de- 


velopment of the bank itself over this long period. 


Trust Department 
THE NATIONAL 


Shawmut Bank 


40 WATER STREET « 


BOSTON 


Member Federal Deposit Insurance Corporation 





interest on mortgages and agreements has 
been included in the income unless collected 
in cash or considered collectible. On this 
basis the net earnings, after providing for 
all expenses, were $17,130.37. This amount 
has been added to earned surplus, which now 
amounts to $110,313.98. 
R. T. RILEY—The Northern Trusts Co. 


& 
Toronto, Ontario, Canada 


The net profits for the year showed a 
slight improvement over those of the pre- 
vious year at $282,165. 

Our commissions and fees for acting as 
Exceutor, Trustee, Agent, etc., and as Cor- 
porate Trustee and Transfer Agent were 
well in excess of those for 1937 and the 
interest collections well maintained on a 
comparative basis with the previous year. 

The Balance Sheet shows assets under 
administration including the Estates and 
Trusts section at a total of $237,863,453, or 
an increase of $361,576. 

Our New Business for 1938 was highly 
gratifying, reaching a total of approxi- 
mately $22,000,000. On the other hand our 
distribution of trust assets, through matur- 
ing trusts and funds becoming distribut- 





able because of death and for other reasons 
was unusually high resulting in a much 
smaller increase in net assets than is cus- 
tomary in a year when the New Business 
acquired reaches the volume mentioned. 


W. G. WATSON—The Toronto General Trusts 
Corp. 


e 
Montreal, Quebec, Canada 


While business conditions generally 
throughout the period under review were 
disappointing, the Company was able to 
show some small improvement in earnings. 

After providing for all expenses of man- 
agement, bad and doubtful debts, accrued 
interest, depreciation and all other charges, 
net profits for the year amounted to $550,- 
314.56; this compared with $524,942.28 in 
the previous year, an increase of some $25,- 
300. 

The Estates, Trusts and Agencies De- 
partment has been especially active during 
the year, assets under administration in this 
Division having increased by over $5,350,- 
000., which included some fairly large and 
important estates; the growth in this De- 
partment having necessitated the Company 
taking over another floor of their building, 
which has been converted into commodious 
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and up-to-date offices for its Officers and 
Staff. 

The Company’s Bond Department and the 
Transfer and Registrarship Divisions have 
not been as busy as in former years, due to 
the fact that corporation refinancing has 
largely abated and our Stock Markets 
throughout the period under review have 
been very inactive. 


Montreal Trust Co. 
o 


The net profits were $69,932.79 less than 
those of the previous year. This was not 
unexpected as that year had been an un- 
usually good one. We actually did a larger 
business, but on a narrower margin of 
profit. 

The Estates and Trusts business in- 
creased particularly, while Stock Transfer 
business fell off owing to decreased activity 
in the stock markets, and to the lack of 
reorganizations of the capital structures of 
the companies for which we act as Transfer 
Agent which had been a conspicuous feature 
of 1937. 

The assets of Estates, Trusts, and Agency 
Accounts in our hands showed a decrease 
of $8,000,000.00, due to the termination of 
certain business of large proportions, but 
as the total of $751,500,000.00 is so great, 
and the manner of arriving at it necessar- 
ily somewhat arbitrary, fluctuations of con- 
siderable size from year to year have no 
particular significance. 

R. P. JELLETT—Royal Trust Co. 

. 


Gross earnings of $200,700, as compared 
with $203,742 a year ago, were reported 
in the eleventh annual statement of the 
General Trust of Canada for the year ended 
December 31, 1938. Net profits after all 
charges, including taxes, amounted to 
$81,061. ' 


Preferred dividends were paid at the reg- 
ular rate of six per cent. Surplus increased 
from $191,574 to $196,636 after transfer of 
$10,000 to investment depreciation account. 

Most significant in the year’s operations 
was the improvement in the total of assets 
under administration. These funds increased 
$6,800,291 to raise total from $40,592,231 to 
$47,392,522. Property in safe custody in- 
creased from $27,795,364 to $32,615,351. 
Total assets rose from $72,737,845 to 
$84,032,794. 

2 
Tokio, Japan 


The Mitsui Trust Company, Ltd., shows 
in its condensed statement of November 30, 
1938 total trust account funds of 592,755,606 
Yen. Net profit for the term under review 
was 1,205,308 Yen. 

—~———0 


New York Banks Adopt Retire- 
ment System 


Raymond F. Leinen, Chairman of the 
Board of Trustees of the New York 
State Bankers Retirement System and 
Executive Vice-President of the Lin- 
coln-Alliance Bank and Trust Company 
of Rochester, announced that at a re- 
cent meeting the Trustees voted to place 
the Retirement System in operation on 
January 1, 1939. He further announced 
that 66 banks employing 700 officers and 
employees had agreed to participate. 

This marks the culmination of four 
years of active work by the State Bank- 
ers Association in developing a Retire- 
ment System for bank officers and em- 
ployees of the banks of the State. The 
System will be administered by a Board 
of Trustees as a private trust. 

Participating banks will contribute 
approximately 5 per cent of their pay 
roll to the system and bank employees 
will contribute 4 per cent of their sal- 
aries. The funds so received will be 
invested in securities legal under the 
laws of New York State for investment 
by life insurance companies. 


Out of the contributions pensions will 
be paid to participants at the age of 
sixty-five, disability allowances will be 
provided after ten years of service and 
death benefits will be paid to depen- 
dents of employees who die in service. 
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Investment and Recovery 


W. RANDOLPH BURGESS 
Vice-Chairman, National City Bank of New York 


F there is a financial key to recovery 

it is in the field of capital, not of 
credit; of investments, not of loans. 
Where is the deficiency of production 
today; where is the core of unemploy- 
ment? It is in the field of durable goods. 
It is the workers in construction and the 
other durable goods industries who are 
unemployed, and if you add to them the 
workers in service occupations and pro- 
duction of consumers’ goods dependent 
on the buying power of the durable goods 
workers, the country’s present unemploy- 
ment is largely explained. 

The banks hold one of the largest avail- 
able pools of funds. They have been for 
years increasingly heavy investors in 
bonds and in mortgages. The life insur- 
ance companies and the savings banks 
are steadier investors with relatively 
constant amounts to be invested year 
after year. But the commercial banks 
have been heavy investors in some years 
when they had money and not only fail- 
ed to invest but even were sellers in 
other years when business used more 
money. 

It should be recognized at once that 
the banks cannot supply from their pool 
of funds the kind of financing which is 
most necessary for full recovery. Banks 
can buy prime bonds and mortgages, but 
under the law they cannot buy stocks or 
second grade bonds. Yet for new enter- 
prise risk money is essential and risk 
money can come only from private 
sources, from corporate earnings, or 
from the sale of stocks and second grade 
bonds. 

American business has so vividly be- 
fore it the example of the railroads, 
which financed too largely with bonds, 
that it shrinks from financing new ven- 
tures with borrowed money. It desires 
partners, nor creditors. The recovery we 
want needs the kind of stock market on 
which new venture securities can be sold. 
More people must be willing and able to 


take risks and must be encouraged to 
do so. 


The difficulty we face is that this in- 
volves a reversal of political attitude 
which took its present form by reason 
of the excesses of the late 20’s. It was 
the taking of business risks, speculation 
if you will, that gave this country its 
splendid growth. It is the absence of 
risk-taking that accounts today for our 
continued depression. 


There is general agreement that this 
type of financing is not proper business 
for a bank and the law forbids it. It is 
a job for private money and for business 
savings. Does this absolve the banks 
from all responsibility for the financing 
of recovery? I think not. For the var- 
ious sections of the security markets are 
mutually interdependent. Moreover, as 
business increases its equity capital it 
may also safely increase its bonded debt. 


The question, therefore, is whether it 
is not proper for the banks to invest in 
high grade corporate bonds some sub- 
stantial amount of their excess reserves 
over the next few years? Is not that 
the principal direction in which to look 
for increased earnings and increased ser- 
vice to the community? 


From March 8th address before regional bank- 
ing conference, American Bankers Assn., New 
York City. 


Benjamin Anderson Accepts 
University Post 


Dr. Benjamin M. Anderson, Jr., econ- 
omist of the Chase National Bank since 1920, 
has informed the bank that he has decided 
to accept an appointment as Professor of 
Economics at the University of California 
on the Los Angeles Campus. His work 
there will begin next September. His new 
post’ will permit him to continue his active 
participation in the discussion of public af- 
fairs. 
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Trends 
In The 
Trust 
Field 


(Washington Letter) 


Washington, D. C.—March, 1939. 


HILE Congress is not, at the mid- 

month date, directly interfering 
with the business of trust officers and 
trust departments, realistically it must 
be admitted that there are forces at 
work which will make a number of 
broad changes if the opportunity is 
granted. Politics, rather than the de- 
sire for business appeasement, is for 
the moment in control. Inter-party poli- 
tics forcing a turn from the theories 
of the reform element is, temporarily at 
least, running parallel with the wishes 
of banking. Trust companies and trust 
men, anxious to conserve and carefully 
plan for the future, find allies among 
those who seek to defeat some who 
would legislate new reforms. 


Barkley Bill Status 


UT the prospect for economic tran- 
B quility as ordered by Congress and 
Executive Departments is not as bright 
as the general trend of news would seem 
to indicate. The Barkley Trust Inden- 
ture Bill, while apparently stymied with 
adverse reports and protests from 
banks, trust companies and lawyers 
from at least two of the bank supervis- 
ory agencies, is marking time, but is not 
as yet abandoned by its vigorous ‘sup- 
porters within the Securities and Ex- 
change Commission. 


The Bill has been re-written in part 
during the last four weeks, but the re- 
writing is not satisfactory to all con- 
cerned. The Reserve Board and the Fed- 
eral Deposit Insurance Corporation have 
filed adverse reports on the original mea- 
sure. The SEC has indicated a willing- 
ness to make some changes, but not all. 

Senators Herring and Townsend of- 
fered a new bill which would merely re- 
quire Federal Reserve member banks to 
“observe carefully the provisions of the 
agreement or indenture creating the 
trust, and exercise and perform faith- 
fully their duties thereunder.” Reason- 
able provision must be made in inden- 
tures to enable the bank to ascertain 
whether the issuer lives un to the agree- 
ment. No bank would be permitted to 
act as trustee if it owns property giv- 
ing it conflicting interests. The Federal 
Reserve Board would be authorized to 
make such orders and rules as it might 
see fit from time to time to regulate 
bank acceptance of trust indentures, 
thus indirectly regulating the provi- 
sions of the trust itself. 

Senator Taft, sharp critic of the 
SEC-written Barkley bill, himself an ex- 
perienced author of trust indenture in- 
struments, believes that this amend- 
ment might eventually achieve favor- 
able consideration. However, he ap- 
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pears alone in this view. Judging from 
the comments of his fellow committee 
members and executive officers of the 
bank supervisory agencies, one of the 
chief criticisms agreed upon by all is 
the complicated nature of the Barkley 
bill. With the exception of those di- 
rectly pledged to support the measure, 
criticism is focused on the impractical- 
ity of legislating indentures because of 
variations and ramifications of business 
requiring a different indenture to fit 
each particular type of business. 

Both the FDIC and the Reserve Board 
are known to have centered their fire on 
requirements in the Barkley bill which 
would require separate reports from 
trust officers to the SEC in addition to 
those already required by the Federal 
bank supervisory agencies. In a for- 
mal letter to the Senate Banking and 
Currency Committee, Chairman of the 
Reserve Board Eccles proposed that 
there be added a statement that the 
measure proposed would not be used to 
construe the right of the SEC to “make 
any examination, inspection, or investi- 
gation of, or to require reports from, or 
to subpoena the books, paper, corre- 
spondence, memoranda, contracts, 
agreements or other records of” any 
trust company or bank that is now sub- 
ject to examination by one of the three 
Federal bank agencies. 


Mortgage Bank Bill 


ENATOR Robert Wagner, chairman 
of the Banking and Currency Com- 
mittee, has conceived a bill to set up a 
national mortgage bank system but has 
not as yet manouvered the measure to a 
place on the calendar for hearings. Sen- 
ator Elmer Thomas, monetary radical in 
the minds of some but with growing 
support nevertheless, has introduced a 
bill “to provide additional home-mort- 
gage relief” by providing moratoria on 
foreclosures, further financing of mort- 
gage-indebtedness, reduction of interest 
rates and extension and amortization of 
present mortgages as well as the elim- 
ination of personal and deficiency judg- 
ments, “and for other purposes.” 
Senator Wagner believes that his 
measure will prove a key to unlock new 
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credit resources. The Wagner offering 
would set up a permanent discount and 
purchase system for mortgages on ur- 
ban real estate, “designed by compre- 
hensive yet conservative action to fill a 
gap in the national financial structure 
to the end of stabilizing mortgage prac- 
tice, easing mortgage credit, and by the 
establishment of an adequate agency 
preventing periodic frozen condition in 
financial institutions.” 

Of particular interest to trust men 
is the inclusion of real-estate and mort- 
gage finance experts to be named on 
the nine-man Board of Governors. The 
others would be heads of bank agencies, 
the Secretary of the Treasury and the 
RFC. 

This mortgage bank would be permit- 
ted to purchase or lend upon first mort- 
gages, or other similar instruments of 
obligation, amounts which its Board 
would determine. Mortgages insured 
prior to July 1, 1937 through the FHA 
would be eligible, as well as a wide 
variety of home mortgages on a basis 
of from 55 to 65 percent of their fair 
worth. The bill, 18 pages in length, is 
a studied attempt to put real estate 
mortgages on a cashable basis. There 
still appears to be no concerted opposi- 
tion, according to its author, and his 
position with the Administration would 
presume a favorable hearing, at least. 


Taxes and Tax Exemption 


HE Treasury Department, with some 

support from leaders in House and 
Senate, is seeking to frame tax legisla- 
tion along lines conciliatory to business. 
The efforts of Undersecretary John 
Hanes and Secretary Henry Morgen- 
thau, with Senator Harrison and Chair- 
man of House Ways and Means Commit- 
tee Doughton, are publicly promising 
programs designed to encourage busi- 
ness and investments but these pro- 
grams have not, as yet, been officially 
accepted by the President and final de- 
termination is now indicated for early 
April. 

The only official word that has come on 
the tax program are the President’s 
remarks that no decision has _ been 
reached on policy or method and that 
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the subject was being looked at from a 
factual viewpoint, that is, from the 
standpoint of dollars and cents. He 
said that tax revision discussions thus 
far have been confined solely to the cor- 
porate tax structure. From other quar- 
ters it is indicated that the excise and 
miscellaneous “nuisance” taxes will be 
continued. 

The Administration’s desire to place 
State and Federal securities on a tax- 
able basis has, for the moment, remained 
quiescent. The allied phase relating to 
taxation of salaries was pre-excepted. 
On municipal and State securities, con- 
siderable opposition exists. Had the 
program been offered during the early 
days of this Administration, it might 
have been pressed through, but Congress 
is not as susceptible to dictation as form- 
erly. The League of Municipalities, 
along with state governors, is one of the 
spearheads of opposition. 

In substance, Treasury officials and 
others urge Congress to enact the legis- 
lation and see if the Supreme Court will 
not uphold such a law. Opposition con- 
tends that a constitutional amendment 
is necessary, holding, perhaps, that such 
procedure will bring long delay and, fur- 
ther, that but comparatively few states 
would vote favorably through their leg- 
islatures. 


Investment Trust Report 


HE Securities and Exchange Com- 
mission transmits to Congress an- 
other lengthy technical report on invest- 
ment trusts and investment companies 
which becomes a chapter in the series 
looking toward ultimate legislation, it is 
indicated. Just what form such legal 
reforms will take is not as yet indicated. 
The Securities and Exchange Com- 
mission’s report on investment trusts 
concerned itself with types of securi- 
ties in which investment trusts and com- 
panies invested, the extent of their di- 
versification of investments and the 
rate at which they bought and sold 
their securities. No recommendations 
are presented and the report of 150 
typewritten pages, is not formally print- 
ed for distribution. It is compiled from 
answers to questionnaires and includes 
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the investment policies of management, 
management-investment holding com- 
panies and fixed and semi-fixed invest- 
ment trusts. 


Monetary Policies 


N this broad survey of the Washing- 

ton picture, there belongs some com- 
ment on monetary policy, for what 
group of men is more concerned with 
the stability of currency than trust offi- 
cers who are supposed to forecast val- 
ues in dollars and cents for future 
decades. Apparently in this matter 
there is no definite determination. That 
the Administration desires its “‘emer- 
gency” powers continued for at least an- 
other year is evident. A conservative 
bloc of Administration Congressmen 
wants to limit or curtail these powers. 
To the extent that they have criticized 
monetary programs, there seems to be 
a willingness not to press for an in- 
crease in the debt limit which was ear- 
lier forecast. 

The long view of the Washington sit- 
uation perhaps develops around the theo- 
ries promulgated by Chairman of the Re- 
serve Board Eccles and those held by 
Secretary of the Treasury Morgenthau. 
This contest is still under way and vit- 
ally concerns plans and programs that 
look to the future. The views of Mr. 
Eccles are well known but his fellow 
Board members say they are not neces- 
sarily their opinions since no formal ac- 
tion has ever been taken on them. 

Recently, the Reserve Board, as a 
whole, did formally declare itself on price 
stabilization, striking indirectly at the 
growing group in Congress who would 
wish on the Board a “mandate” to keep 
commodity prices stable. The Board 
bluntly said that it does not possess the 
power to fix the amount of bank deposits 
outstanding, as would be required. Some 
would use the Board’s argument to leg- 
islate more control over the money supply 
along the lines of the 100 percent reserve 
proposal and determine the velocity of 
turnover of bank deposits. 


Reorganization and Monopoly 


ERMISSION for the President to 
reorganize the executive departments 
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of the Government through a mandate 
that must be concurred in by Congress 
is, at this writing, a subject of debate. 
This topic, while apparently based on the 
premise of efficiency of operation of the 
governmental machine, has a broad and 
very vital relationship with the super- 
vision of trust powers by banking agen- 
cies. Reorganization bills may, in whole 
or in part, include these banking agen- 
cies, especially the Comptroller of the 
Currency with its supervision of the na- 
tional banking system. Should the 76- 
year old Office be merged or dismem- 
bered, the regulation of trust depart- 
ments of national banks will be one im- 
portant detail coming under considera- 
tion at the White House. 

While the so-called Monopoly Commit- 
tee is at the mid-month date looking into 
the liquor industry, its various members 
are seeking to secure additional funds 
from this Congress to permit it to further 
investigate such alleged concentrations 
of wealth as are included in trust funds. 
The study of life insurance companies 
was not fully completed and may yet be 
broadened out to include trust depart- 
ments of commercial banks. 

The move to increase the maximum of 
deposit insurance is now before Congress 
in the preferred bill by Chairman of the 
House Banking Committee Steagall. It 
was at one time rumored that the bill 
might make some reference to some 
changed status for trust funds, but such 
did not develop. The FDIC has long 
considered certain changes of this sort 
but with the reorganization bill operat- 
ing, any changes are unlikely until future 
direction is clearly established. 


Government by Commission 


“It is incredible to me that, under a 
democratic form of government in which the 
distinct and separate character of the judi- 
ciary, the legislative and the executive is 
such a basic element, in the commission 
hearings prosecuting attorney, the judge and 
the witnesses should all be part and parcel 
of the same unit, employees of the same or- 
ganization. 

“That such bodies in addition to these 
complete contradictions of democracy use 
the weapon of propaganda to enforce their 
point of view upon the public I regard as 
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extremely dangerous manifestation. I am 
hopeful that an awakened public opinion 
will bring the people of the country to a 
realization of the menace they really are. 

“T am an idealist in government to this 
degree, that I recognize how basic and vital 
it is that every safeguard be provided to 
eliminate as far as possible the human 
angles from a rule by men and of men. I 
recognize the basic importance of abstract 
principles and laws in the government of 
men. It is for that reason that I deplore 
what I note in Washington, that is an insis- 
tence on government by headlines and insis- 
tence on the individual ego triumphing over 
the abstraction, and that is why I am so 
eager to insure that others should recognize 
it, too. An awakened public opinion will 
bring us back to the basics that have made 
and will continue to make America.”—A. P. 
Giannini, Chm., Bank of America N. T. & 
S. A., San Francisco (Feb. ’39). 

——$___9—__. 

The New York Life Insurance Company 
paid more than $201,000,000 to policyholders 
and beneficiaries during the year 1938. Of 
the total payments, $131,800,000 was paid to 
living policyholders and $69,690,000 to the 
beneficiaries of policyholders who had died. 





Powers of Revocation 


Analysis of Desirability of Reserving Right to Revoke in Voluntary 
Express Trusts 


G. E. JENNINGS 
Assistant Trust Officer, Wells Fargo Bank & Union Trust Co., San Francisco, Calif. 


ENERALLY, real 

tangible personal property are 
taxable at their situs. This is true 
whether the property is held in trust 
or not, and is likewise true irrespective 
of whether the trust is revocable or 
irrevocable. In general, in the absence 
of a contrary statute, the trustee is re- 
garded for the purposes of property 
taxes as the owner of the trust proper- 
ty and the jurisdiction to tax intangible 
personal property is determined by the 
domicile of the trustee. It is submit- 
ted that it is immaterial in determining 
the jurisdiction to tax intangible per- 
sonal property whether the trust be re- 
vocable or not. 

There is, however, an intimation con- 
tained in a recent case decided by the 
United States Supreme Court that the 
question of whether or not a trust was 
revocable might have some bearing on 
determining the jurisdiction to tax in- 
tangible personal property. In Brooke 
vs City of Norfolk! it was held that an 
ad valorem tax levied by Virginia upon 
the full value of the corpus of a trust 
estate, consisting of intangibles, created 
by a trustor domiciled in Virginia with 
a Maryland trust company as trustee, 
for the benefit of a life beneficiary resid- 
ing in Virginia, was invalid and in viola- 
tion of the Fourteenth Amendment of 
the Federal Constitution. 

The court laid some emphasis on the 
point that the trust was irrevocable. It 
seems doubtful that the presence of a 
power of revocation would be held to 
have the effect of destroying the legal 
situs of the trust at the domicile of the 
trustee and shift the administration of 
the trust and its situs to the domicile of 


property and 


From thesis submitted in partial fulfillment of 
the requirements of The Graduate School of Bank- 
ing of the American Institute of Banking, 1938. 

Footnotes page 366. 


the trustor. However, if that should be 
the holding, the only effect would be that 
the trust fund would be taxable in one 
state rather than another. 


In the creation of a trust composed 
largely of intangible personal property, 
substantial savings to the trust estate 
may be effected in selecting a trustee 
domiciled in a state or even in a county 
within a state where the tax rate is low. 
But as before stated, this problem is not 
one peculiar to the question of revoc- 
ability. 


Federal Income Taxes 


WYR7HERE an irrevocable trust is 

created the income thereof is tax- 
able to the trustee who, in addition to 
being allowed the ordinary deductions, 
may deduct the amount paid or credited 
to beneficiaries. Each beneficiary must 
make a return for the amount received 
by him from the trustee. By creating 
an irrevocable trust and dividing the in- 
come from his property among his family 
and friends a trustor may avoid entirely 
the heavy surtaxes imposed in the high- 
er income tax brackets but to do so he 
must completely divest himself of the 
ownership and control of his property. 
The creation of an irrevocable trust of 
course involves the immediate payment 
of a gift tax. 

It is to be noted that Secs. 166 and 
167 of the Revenue Act of 1936 go be- 
yond the mere reservation of a power of 
revocation to the grantor and include 
as well, situations where the power 
is in another, not having a _ substan- 
tially adverse interest, either alone or 
with the grantor. Although what 
amounts to the reservation of a power 
of revocation is not the concern of this 
discussion, it would seem that the mere 
reservation of the power to direct or 
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supervise the management of the trust 
property and the investment of trust 
funds and to vote the shares of stock 
owned by the trust is insufficient to per- 
mit of the taxation of the income to the 
trustor.? 


Federal Estate Taxes 


INCE 1924 there has been an express 
S provision in the law providing that 
property held under a revocable trust 
shall be included in the estate of the 
trustor for the purpose of fixing the 
federal estate tax. Sec. 302 (d) of the 
Revenue Act of 1926 as amended. The 
language of the statute applies as well 
where the power is vested in another, 
either alone or with the trustor, similarly 
to the provision concerning federal in- 
come tax. Mere reservation by the trus- 
tor of supervision and control over in- 
vestments and management will not 
make the trust property part of his tax- 
able estate but where he has complete 
power to change beneficiaries, excluding 
the power to revest title in himself by 
designating himself a beneficiary, the 
trust property does become a part of his 
taxable estate*. Under the provisions 
of Section 302 (d) where a reserved 
power of revocation has been relinquish- 
ed, the property of the trust does not 
form a part of the taxable estate unless 
the relinquishment is made in contempla- 
tion of death, but such a relinquishment 
of the power is subject to the gift tax. 

\Vhere the trust is irrevocable the 
trust property does not form a part of 
the taxable estate of the trustor unless 
the trust was created to take effect in 
possession or enjoyment at death or was 
created in contemplation of death. Such 
a transfer would, however, be subject to 
a gift tax. 

Prior to the amendment of March 3, 
1931 to Sec. 302 (c) the Supreme Court 
had held in the case of May vs Heiner* 
that a transfer by an irrevocable trust 
deed which reserved the income for life 
to the trustor, remainder to his children 
was not part of the trustor’s taxable 
estate. Since the amendment the sta- 
tute seems clear that all trusts which 
reserve an interest in the trustor for 
life make that interest a part of the 
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trustor’s taxable estate. Generally a 
contrary rule to that expressed in May 
vs Heiner has been followed elsewhere. 
The general rule is that where the trus- 
tor has reserved an interest for himself 
for life, that interest does not take effect 
in possession or enjoyment until his 
death and is subject to estate or inher- 
itance taxes® and such a construction of 
a State inheritance tax statute was up- 
held by the United States Supreme Court 
in Blodgett vs Guaranty Trust Co.® 


Federal Gift Taxes 


RIOR to the amendment of 1934 
Sec. 550 (c) provided: 


“The tax shall not apply to a transfer 
of property in trust where the power to 
revest in the donor title to such property 
is vested in the donor, either alone or in 
conjunction with any person not having a 
substantial adverse interest in the dispo- 
sition of such property or the income 
therefrom, but the relinquishment or 
termination of such power (other than by 
the donor’s death) shall be considered to 
be a transfer by the donor by gift of the 
property subject to such power, and any 
payment of the income therefrom to a 
beneficiary other than the donor shall be 
considered to be a transfer by the donor 
of such income by gift.” 


Although subsection c was deleted by 
the amendment of 1934, it did not change 
the law. It was deleted because it was 
considered unnecessary in view of the 
United States Supreme Court decision 
in the case of Burnet vs Guggenheim’ in 
which it held that the gift tax was prop- 
erly imposed under the Revenue Act of 
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1924 to a case where a power of revo- 
cation reserved to the trustor under a 
trust created prior to 1924 was relin- 
quished, and that while revocable it was 
not subject to tax but upon the relin- 
quishment of the power a taxable trans- 
fer took place. 


In Hesslein vs Hoey® it was held that 
the reservation of the power to change 
beneficiaries, excluding the trustor, did 
not subject the transfer to the federal 
gift tax. 

Even though the trust be revocable, 
all income therefrom actually distributed 
to the beneficiaries is taxable as a gift at 
the time received by them. 


If an irrevocable trust be created for 
the benefit of others the creation of the 
trust and transfer of the trust res to 
the trustees is a taxable transfer. Where 
the trustor reserves to himself a life in- 
terest, it would seem that such transfer 
to the trustee is not taxable under the 
federal gift tax and that such interest 
should form a part of the taxable estate 
of the trustor at the time of his death. 
Although the decision in May vs Heiner 


points to a contrary result, it is submit- 


ted that in view of the subsequent 
amendment of the estate tax law and 
adoption of the gift tax law that the 
Supreme Court will adopt the rule recog- 
nized generally elsewhere and hold such 
interest subject to estate and inheritance 
taxes and not gift taxes. 

The gift tax must be paid upon the 
creation of an irrevocable trust. If upon 
the death of the trustor it should be 
held that the trust was created in con- 
templation of death, then of course, the 
trust property becomes part of the tax- 
able estate of the trustor for the purpose 
of the federal estate tax. In such a 
situation a credit for the gift tax is 
allowed against the estate tax. 


State Taxes 


N general, trusts are treated under 

State income tax laws similarly to 
the manner in which they are treated 
under the federal act. In most states 
having income tax laws the rates im- 
posed are normal rates; consequently in 
the absence of heavy surtax rates, such 
as are imposed under the federal income 
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tax law, there is not the incentive or 
need to break up the income into small 
units by a trust devise in order to save 
on the state income tax alone. 

The inheritance tax is not upon the 
net value of the entire estate as is the 
federal estate tax but is a tax upon the 
share and amount received by each leg- 
atee, devisee, or heir. The amount of 
tax to be paid depends not only upon 
the amount of the share received but 
also upon the relationship between the 
parties, for exemptions and rates vary 
accordingly. 

Other than this essential difference, 
the problems involving trusts and the 
question of revocability are practically 
the same as those presented in consider- 
ing the federal estate tax. 

Where the trust is revocable, the 
shares, upon vesting in the beneficiaries 
at the death of the trustor, are taxable 
to each beneficiary as though he had re- 
ceived such share from the estate of the 
trustor. 

Where the trust is irrevocable and is 
not made in contemplation of death, or 
such as to take effect in possession or 
enjoyment at or after the death of the 
trustor, the beneficiaries’ shares of such 
trust are not taxable under the Califor- 
nia Inheritance Tax Act nor under any 
other California tax statute for there is 
no gift tax in California similar to the 
federal gift tax. 

Comparisons 

N order to illustrate the foregoing 

discussion of the taxation features 
and to indicate what economies may be 
effected by the creation of an irrevoc- 
able trust, tables have been prepared,* 
comparing the amount of taxes that will 
be imposed on revocable and irrevocable 
trusts. These tables only tend to illus- 
trate the effect of revocability on tax- 
ation, for it must be borne in mind that 
each particular trust will present its 
own problems depending upon the pro- 
visions of the trust instrument, the 
number of beneficiaries, and the rela- 
tionship of the beneficiaries to the trus- 
tor. 

The tables are prepared on the as- 
sumption that a man having consider- 


*See opposite page. 
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able property decides to place one-half 
of his property in trust for the benefit 
of his wife, an adult son, and an adult 
daughter; provides that the wife shall 
receive the income, and that the corpus 
shall be distributed in equal shares to 
the wife and to the children upon the 
death of the trustor. For the purpose 
of determining the income tax it is as- 
sumed that the property both in and out 
of the trust will yield an annual return 
of 314%, which yield will be considered 
as net income. It is further assumed that 
neither the trustor nor the beneficiaries 
have any income besides that received 
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from the property, both trusteed and 
free of trust. It is assumed that the 
trustor and his wife are entitled to an 
exemption of $2,500 which will be div- 
ided equally where each pay a tax, for 
the purpose of determining the income 
tax. 

In determining the amount of the 
gift tax, estate tax and inheritance tax, 
it is assumed that the ascribed values 
of the property are net values and only 
those specific exemptions as provided 
by statute are allowed. It is also as- 


sumed that the transfer was not made 
in contemplation of death. For the pur- 


TABLE 1 


Federal Income Tax 
Where Trust Is Revocable 


Income 
from other 
property 


$1,750.00 
3,500.00 
7,000.00 


Income 
from trust 
property 
$1,750.00 
3,500.00 
7,000.00 
35,000.00 


Corpus of 
‘ust 


$50,000.00 
100,000.00 
200,000.00 
1,000,000.00 


Tax on 
Trustor 


$28.00 
188.00 
853.00 
35,000.00 16,493.00 


Federal Gift 
Tax Where 
Trust Is 
Irrevocable 


Where Trust Is 
Irrevocable 


Tax 
on Wife 


$13.00 


Tax 
on Wife 


None 
None 
None 
None 


Tax on 
Trustor 


$13.00 
78.00 
288.00 
5,085.50 


Tax 
$75.00 
78.00 2,700.00 
288.00 14,212.50 
5,085.50 157,162.50 


TABLE 2—California State Income Tax 


Income Income 


from trust 
property 


$1,750.00 
3,500.00 
7,000.00 
35,000.00 


Corpus of 
Trust 


$50,000.00 
100,000.00 
200,000.00 
1,000,000.00 


property 
$1,750.00 
3,500.00 
7,000.00 
35,000.00 


from other 


Where Trust Is 
Irrevocable 


Where Trust Is 
Revocable 


Tax 
on Wife 


None 
None 
None 
None 


Tax 
on Wife 


$5.00 
22.50 
65.00 
1,312.50 


Tax on 
Trustor 


$5.00 
22.50 
65.00 
1,312.50 


Tax on 
Trustor 


$10.00 
45.00 
195.00 
4,200.00 


TABLE 3—Federal Estate Tax 


Where Trust Is 


Where Trust Is Revocable Irrevocable 


Corpus of 
trust 


$50,000.00 
100,000.00 
200,000.00 
1,000,000.00 


Other 
property 
$50,000.00 
100,000.00 
200,000.00 
1,000,000.00 


Tax 
$200.00 
4,200.00 
18,600.00 
177,800.00 


Tax 
$4,200.00 
18,600.00 
51,800.00 

444,000.00 


TABLE 4—California State Inheritance Tax 


Corpus of 
Trust 


$50,000.00 
100,000.00 
200,000.00 
1,000,000.00 


Where Trust Is Revocable Where Trust Is Irrevocable 


Tax on wife and 
two children 
combined 


$316.91 
1,468.68 
4,425.98 
50,068.99 


Tax on wife and 
two children 
combined 


$1,468.68 
4,425.98 
13,261.22 
118,849.90 


Other 
property 
$50,000.00 
100,000.00 
200,000.00 
1,000,000.00 
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pose of computing the California inher- 
itance taxes it is further assumed that 
the other property of the trustor is to 
be divided equally among the wife, son, 
and daughter. 


It must be kept in mind that upon 
creation of an irrevocable trust the gift 
tax is immediately due and payable. 
Table No. 1 shows the amount of gift 
taxes that will be imposed. The neces- 
sity of immediately paying out a sub- 
stantial sum for gift taxes makes the 
irrevocable trust considerably less at- 


tractive as a means by which to effect 
a savings on income taxes. : 
Table No. 3 compares the amounts of 
federal estate tax that would be im- 
posed where the trust is revocable and 


irrevocable. In making this comparison 
it must be remembered that where there 
is an irrevocable trust a gift tax must 
be paid. 

There is also a further factor to be 
considered and that is the increment 
which might accrue if the gift tax was 
not paid. For example, take instance 
(d) where a very large gift tax is paid 
and suppose that the trustor lives for 
a number of years thereafter. The 
amount which could be earned on the 
sum paid for gift taxes might be great- 
er than the present savings from estate 
taxes. On the other hand, the savings 
in income taxes over a period of years 
might more than offset this. 


As shown from these tables, savings 
may be effected by the creation of an 
irrevocable trust and these savings be- 
come more substantial as the corpus and 
income of the trust increases. These 


savings can only be effected at a real 
cost to the trustor and that cost is a 
complete and unconditional surrender 
by the trustor of his interest in and 
control over the property. 

If any changes are made in the pre- 
sent scheme of taxation, they are 
very likely to be ones which will tend 
to equalize the taxes so that the amount 
of taxes to be paid will be about the 
same whether the trust be revocable or 
irrevocable. Such equalization might 
be effected by increasing the gift tax 
rates. 


Considerations Other Than Taxes 


LTHOUGH to a large extent the 

consideration of protection and 
security, depending upon the selection 
of a competent trustee and upon the 
powers and authority of the trustee, is 
one that is common to both revocable 
and irrevocable trusts, there are cer- 
tain phases of that consideration which 
are peculiar to the question of revoc- 
ability. 

A spendthrift trust is a valid trust 
provision upheld in a majority of juris- 
dictions in the United States. By such 
spendthrift trust provisions the trustor 
can completely protect his beneficiaries 
from their own profligacy and from the 
claims of creditors. Where the trustor 
reserves a power of revocation, during 
his lifetime when the power may be 
exercised, he has a further means where- 
by he may protect his beneficiary. For 
should a creditor or trustee in bank- 
ruptcy seek to reach the interest of the 
beneficiary in the trust, all the trustor 
need do is to revoke the trust. 

Tn the absence of a contrary statutory 
provision®, it appears that the reserva- 
tion of a power of revocation does not 
entitle the creditors of the trustor to 
satisfy their claims out of the trust res, 
if the conveyance in trust was made at 
a time when the trustor was solvent 
and was not made in fraud of the rights 
of the creditors!®. 

Sec. 70 of the Bankruptcy Act as 
amended, provides that the trustees in 
bankruptcy shall be vested with title 
to, among other things, “. .. (3) powers 
which he (the bankrupt) might have 
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exercised for his own benefit, but not 
those which he might have exercised 
for some other person; (4) property 
transferred by him in fraud of his cred- 
itors; (5) property which prior to the 
filing of the petition he could by any 
means have transferred or which might 
have been levied upon and sold under 
judicial process against him... .” These 
provisions would seem to indicate that 
where the trustor has created a revoc- 
able trust that the trust res would pass 
to the trustee in bankruptcy upon the 
subsequent adjudication in bankruptcy 
of the trustor. 


There are no cases directly construing 
these sections on the question of revoc- 
ability. However, in the recent case of 
Van Stewart vs Townsend"!, it was held 
that a trust created in good faith by the 
trustor for the benefit of his children at 
a time when he was solvent, is not, by 
reason of a power to revoke, void as 
against the trustee in bankruptcy, under 
a statute providing that all transfers in 
trust for the use of the person making 
them shall be void as against the exist- 
ing or subsequent creditors of such per- 
son. And also in the case of Jones vs 
Clifton!2 decided prior to the adoption 
of the present Bankruptcy Act, it was 
held that the assignee in bankruptcy 
could not set aside a conveyance made 
by the bankrupt in a family settlement 
for the benefit of his wife even though 
the conveyance contained a power of re- 
vocation. 


UMEROUS contingencies may arise 
after a trust has been created 
which make it not only desirable, but 
often necessary, that a change be effect- 


ed in the trust instrument in order to 
carry out the trustor’s wishes. When 
and as such contingencies arise, it is a 
simple matter for the trustor to re- 
voke the trust and create a new one in 
keeping with his desires, if a power of 
revocation is contained in the original 
trust instrument, or, as in California, 
if the instrument on its face is not irre- 
vocable in form. 

Frequently domestic affairs of a trus- 
tor will change and he may no longer 
wish the same beneficiaries to be the 
recipients of his bounty. Often there is 
a change in the number and needs of 
the beneficiaries which were unforeseen 
at the time the trust instrument was 
created. 


Then also, the result might be entirely 
contrary to the trustor’s intention, on ac- 
count of changed social and economic 
conditions. For example, the trust prop- 
erty might yield an annual income of 
$20,000 and the terms of the agreement 
provide for the payment of $10,000 there- 
of to a daughter of the trustor and the 
balance of the income to be divided equal- 
ly between two other children of the 
trustor. By reason of changed business 
and economic conditions, the income of 
the trust might be reduced, leaving little, 
if any, balance of income to be paid to 
the other two children. 


The reservation of a power of revoca- 
tion is of importance to the trustor for 
the purpose of adequately protecting him 
against the incompetence or maladmin- 
istration of the trustee. It is essential 
to the proper functioning of any trust 
that the relationship between the trustor, 
the trustee, and the beneficiaries should 





366 TRUSTS and ESTATES 


be harmonious. Where the trust is irre- 
vocable and discord arises, there is noth- 
ing that can be done to remedy the sit- 
uation, but where the trust is revocable, 
the trustor may easily revoke and change 
the trust so as to eliminate the discord. 


Public Policy 


HILE an irrevocable trust may not 

violate the rules against perpetui- 
ties, the trustor does irrevocably part 
with his property, which has the same 
tendency of definitely withdrawing 
wealth from the usual avenues of busi- 
ness for a period of time, whereas, if 
the trust is revocable, the trustor still 
has full power and control over his prop- 
erty. Accordingly, the irrevocable trust 
likewise tends to contravene public policy 
as formulated in the rules against per- 
petuities. 

In California the rule now is that an 
express voluntary trust is revocable. This 
legislative declaration of policy may be 
taken to mean that it is considered to be 
for the best interests of the trustor and 
the public as well, that all trusts should 
be revocable unless expressly made irre- 
vocable. 

In this connection it is interesting to 
note that a few jurisdictions have held 
that a trust can be cancelled by the trus- 
tor on the grounds of mistake where the 
instrument does not contain a power of 
revocation, which judicial declaration of 
policy indicates that a revocable trust is 
more in keeping with the best public 
policy. 


The Choice 


ESPITE one’s innate dislike of the 

incidents of irrevocability, there 
are definite advantages to be obtained 
in the creation of an irrevocable trust, 
viz: 


(a) Definite tax savings; 

(b) Protection, within certain limits, of 
an impecunious or improvident trus- 
tor; 

(c) A bulwark for dependents from im- 
portunities of those who may unduly 
influence the trustor; 

(d) Release of the trustor from the oner- 
ous duties of management of an es- 
tate; 


(e) Safeguarding the trustor from those 
monstrous evils of senility and lack 
of business judgment which so often 
accompany old age; 

(f) A definite release and sense of free- 
dom for those whose talents find ex- 
pression in fields more attractive 
than business management; scien- 
tific, political, social service, philos- 
ophical research, etc. 


One, however, must permit a degree 
of rationalism to have a hearing, and 
as against the favorable factors, there 
are other cogent reasons which may 
well be considered as being definitely 
unfavorable factors in the creation of 
an irrevocable trust: 


(a) The tax savings of an irrevocable 
trust may well be destroyed by sub- 
sequent legislative changes; 

(b) Changed economic conditions of the 
trustor may be the cause of undue 
hardship; 

The inability of one to gauge correct- 

ly the trends of the future, affecting: 

(1) Changing economic trends; 

(2) Changing investment trends, due 
to inventions and industrial pro- 
gress; 

(3) Changing social conditions; 

(4) Changing conditions in our poli- 
tical and national life. 


A state of flux exists. If one wishes 
to be adamant in his personal state of 
mind, and chooses to disregard all those 
indices of change, an irrevocable per- 
sonal trust may in his opinion be the 
solution of his particular problems, but 
to those who are cognizant of these ever 
changing conditions, it is only in the 
most exceptional instances that an irre- 
vocable trust might well be created. 


1. 277 U. S. 27. 

2. See Reinecke v. Northern Trust Co., 278 U. S. 
339. 

3. Porter v. Commissioner of Internal Revenue, 288 
U. S. 436. 

. 281 U. S. 238. 

5. In re Potter, 188 Cal. 55. 

. 287 U. S. 509. 

. 288 U. S. 280. 

. 91 Fed. (2d) 954. 

. In New York by virtue of statutory provision a 
revocable trust can be reached by the settlor’s 
creditors. See Sonnabend v. Gittem, 257 N. Y. 
S. 562 and cases there cited. 

. See Annotation: 92 A. L. R. 282. 

. (Wash. 1934) 28 Pac. (2d) 999. 

- (1880) 101 U. S. 225. 
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Open Korum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trusts and Estates are invited to express opinions, sug- 
gestions and inquiries on matters of interest to fiduciaries, for presentation 


and discussion in this department. 


Deduction of Tax Paid by Executor 


Dear Sir: 

In the article, “Realistic Tax Revi- 
sion,” which Mr. Brock and I prepared, 
and which you published in the January, 
1938, edition of “Trust Companies,” we 
stated, on page 71, that some of the let- 
ters which you received from various 
trust companies in response to your re- 
quests for criticisms or suggestions per- 
taining to the revision of the Federal 
tax laws, urged that the common source 
of an executorship and a testamentary 
trusteeship should be recognized to the 
extent of permitting a testamentary trus- 
tee to claim the benefit in his fiduciary 
return of income of a tax which has been 
paid out of the trust estate, but which 
had originally been assessable to the 
decedent or the decedent’s estate during 
the process of its administration. 

Certain of these letters expressed ap- 
proval of the rule adopted by the Dis- 
trict Court of the United States for the 
Eastern District of Pennsylvania in Pen- 
rose vs. United States, 18 Fed. Supp. 413 
(1937), to the effect that in such situa- 
tions the legalistic concept that the exec- 
utorship and the trusteeship are separate 
and distinct taxable entities, should give 
way to the fact that as a practical mat- 
ter, there is involved merely the contin- 
uing administration of one estate. 

In view of the interest expressed in the 
decision in that case, it occurred to me 
that your readers might be interested in 
knowing that the government did not ap- 
peal to the Circuit Court of Appeals 
from the decision of the District Court 
within the time permitted by law, and 
has refunded to the taxpayer the amount 
claimed in the suit. 


Franklin S. Edmonds 
Philadelphia, Pa. 


Official Business 


Dear Sir: 

A bank officer and his wife en route 
to a convention by automobile met with 
an accident in which the officer sustained 
fatal injuries. 

Certain insurance payments were held 
up pending determination of whether 
this trip was being made on business or 
for pleasure. Fortunately, correspond- 
ence satisfied investigators of the busi- 
ness nature of the convention and this 
officer’s participation. 

It would seem advisable for banks to 
make some official note of sending dele- 
gates to conventions as part of their of- 
ficial duties rather than for these men to 
be “taking a vacation at the same time.” 

A Pacific Coast Reader 


Double Taxation 


Dear Sir: 

I read with a great deal of interest the 
article by Joseph F. McCloy on Dom- 
iciliary Tax Conflicts.* I doubt whether, 
in view of the number of States and the 
importance to any one State of securing 
the right to apply their State taxation 
laws to large estate, it is practically 
possible to get a reasonable number 
of States to unite in the agreement which 
the author has in mind. 

One of the difficulties is that certain 
States, like Florida, Rhode Island, and 
Maine, often have holiday homes of rich 
persons and they are naturally anxious 
to have their States regarded as the dom- 
icil of the owners of these holiday resi- 
dences. Their annual property taxes are 
consciously arranged to foster this desire 
on the part of the owners. 


*December 1938 issue. 
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I agree with what is said concerning 
the founding fathers. From my point 
of view the Federal State which they 
established was admirably fitted to their 
day and on the whole has normally work- 
ed very well since. While, as we are not 
Chinese of the ancient variety, we should 
not worship what they created, we should 
nevertheless be sure that we have some 
of their creative brains before we go 
about making changes, although I do be- 
lieve that some changes are necessary or 
at least are worthy of serious thought. 


William Draper Lewis 


Director, American Law Institute. 


a  ( ) 
Effect of Additions to N. Y. 
Legal List 


In connection with the recent approv- 
al by the New York State Banking Board 
of certain corporate interest-bearing se- 
curities as legal investments for savings 
banks (see page 253 of the February 
issue), some doubt has been expressed 
as to whether these securities automati- 
cally become legal investments for fidu- 
ciaries. 


Both Section 111 of the Decedent Es- 
tate Law and Section 21 of the Person- 
al Property Law authorize fiduciaries 
to invest “in the same kind of securi- 
ties as those in which savings banks of 
this state are by law authorized to in- 
vest the money deposited therein.” Sub- 
division 19 of Section 235 of the Bank- 
ing Law authorizes savings banks to in- 
vest in securities which are made eligi- 
ble for investment by the Banking 
Board. 


Trusts and Estates has been informed 
by the Banking Department that “in its 
examination of trust departments of 
corporate fiduciaries, it will not question 
the propriety of investments of trust 
funds in the securities in which the 
Banking Board has authorized savings 
banks to invest,” subject, however, to 
contrary provisions in the trust instru- 
ment. It seems clear, therefore, that 
the statement made in the February is- 
sue, to the effect that these securities are 
legal for trust funds, is correct. 


TRUSTS and ESTATES 


The Corporate Angel 


“The many and varied investment 
problems with which the Trust Company 
is confronted are not confined merely to 
securities. As an example,—several 
years ago one of our clients had invested 
a sizable sum of money in the producing 
of a play. It was an historical one, and 
entailed much painstaking research. The 
research was finished, the costumes and 
settings selected; all the preliminary in- 
vestment in time, money and labor had 
been expended. Everything was in read- 
iness for the premiere and subsequent 
New York opening. And then the owner- 
producer died. Girard Trust Company 
having been named as Executor and 
Trustee of his Will, assumed its duties. 
Consultations were had with beneficiaries 
and a study of the assets was made. 
Good management dictated a course that 
coincided with that oldest of theatrical 
precepts ‘The play must go on!’—al- 
though some new money had to be ex- 
pended in the venture. 

“You will perhaps remember the play, 
‘Lysistrata,’ which opened at the Walnut 
Theatre in Philadelphia. It turned out 
to be a very successful enterprise, and 
not only was the original investment 
saved but a substantial profit made, as 
it played long runs to crowded houses 
in many leading cities.” 


Raymond Furlong, A. V. P., Girard Trust Com- 
pany, Philadelphia. 


a a pe 


Bradford on Air 


Lindsay Bradford, president of City Bank 
Farmers Trust Company, New York City, 
will speak over Station WNYC on March 29 
from 6:15 to 6:45 P.M. on the subject “Trust 
Companies.” This program is one of a ser- 
ies conducted by the New York Chapter of 
the American Institute of Banking on var- 
ious phases of banking. 


O---—— ——_ 
Trust Department Income Gains 


Income from trust departments of 
member banks in the Second Federal Re- 
serve District rose from 3.8% to 4.3% 
of total earnings from current opera- 
tions for the years 1937 and 1938. 





Developing Trust New Business 


Merchandizing Trust Service Through Proven Methods 


WILLIAM R. SPINNEY 
Trust Advisor, The Anglo California National Bank of San Francisco 


HE promotion of personal trust ser- 

vice entails a merchandizing program 
direct first, to existing commercial and 
savings customers of the bank, and when 
these have been adequately cultivated, 
citizens of substance who bank elsewhere 
may be included in the merchandizing 
objective. To include this second class 
of potential customers in new business 
effort before the bank’s own depositors 
have been adequately served is a waste- 
ful dissipation of effort and money, un- 
less the funds are large enough to en- 
compass both fields at once. 

It is fundamental in any merchandiz- 
ing program that the quickest, and the 
largest, possible returns should be sought 
from any investment in advertising and 
sales activity. The quickest and the 
largest returns should come from those 
people who are already accustomed to 
deal with the bank. 

Emphasis has been placed upon this 
approach to new business activity be- 
cause trust departments initiating pro- 
motional work frequently err by trying 
to cover too much territory too quickly. 


Knowledge of Customer 


ESIRABLE personal trust business 
results from the voluntary decision 
of the prospective trust customer to use 
corporate trust service because he has an 
adequate knowledge of the service, and 
comprehends how it can serve his estate 
needs. The voluntary character of the 
customer’s decision has been emphasized 
because many trust department execu- 
tives have failed to reconcile this volun- 
tary aspect with a program of trust 
business promotion. 
This assumption arises from a failure 
to know that business promotion, in all 


of its phases, including personal solici- 
tation by a staff of salesmen, can, and 
properly should, be devoid of any aspect 
of what has come to be known as “high 
pressure” tactics. To an experienced 
sales executive -a program which can 
properly be termed aggressive, can still 
be devoid of the slightest suggestion of 
high pressure. Immaturity of concep- 
tion and crudeness of execution will fre- 
quently lead to high pressure. If a trust 
executive, untrained in salesmanship and 
merchandizing, undertakes his own pro- 
motional activity he is likely to achieve a 
measure of crudeness tending to high 
pressure, no matter how conservative his 
objective; or if he succeeds in avoiding 
this it is likely to be because his efforts 
are so lacking in aggressiveness as to 
be weakly futile. 


Every Man to His Trade 


F a sales executive is employed the re- 

sults obtained will be determined 
largely by the quality of the talent hired. . 
To the non-professional, salesmanship is 
salesmanship, and merchandizing is 
merchandizing. To the trained sales- 
man, sales executive and merchandizer, 
there is a quality of talent, natural and 
acquired, which is the all essential to 
proper results. It is the failure to recog- 
nize this which causes some trust depart- 
ment executives to declare that they do 
not believe in “selling” trust service, and 
to feel that by that statement they have 
somehow imputed to their departments 
a superior atmosphere. If these execu- 
tives were experienced merchandizers, 
and therefore capable of a proper analy- 
sis of the new business problems of their 
departments their declarations would be 
to the effect that they do not believe in 
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“crude” selling of trust service, and they 
would then find themselves in complete 
’ agreement with every intelligent advo- 
cate of aggressive activity. 

In the first place a customer must 
come to know enough about the service 
to prompt an investigation of its possi- 
bilities for usefulness. He must also 
have some knowledge of his own estate 
problems; it is a human characteristic to 
approve, in the abstract, of the applica- 
tion of beneficent principles to the af- 
fairs of others, while the individual 
maintains a smug conviction that the 
same principles do not apply to him. Be- 
lief in the soundness of the corporate 
trust idea does not by any means lead 
to the logical conclusion that the “be- 
liever” will employ the service for his 
own affairs. 

Let us assume that our prospective 
customer has acquired some knowledge 
of trust service, and some insight into 
his own estate problems. At this point 
he meets certain very definite psychol- 
ogical barriers. 


The Negative Reaction 


EGARDING that of which one 

knows little, one is inclined to main- 
tain a negative attitude. Since most 
human beings are also mentally lazy, our 
prospective customer is likely to rest con- 
tent with the smattering of knowledge 
which has come to him. Should circum- 
stances compel him to reach a conclusion 
under these conditions, if he is a rare 
individual, he may investigate further, 


if the investigation is not too onerous; . 


but if he is an average individual he will 
react negatively to insufficient knowl- 
edge, and form a conviction adverse to 
corporate trust service. 

It is from the above described state of 
psychological suspense toward our in- 
stitutions that the great mass of future 
customers must come. Where you find 
a present customer, he was secured by 
successful effort on the part of a bank 
official, or the new business activity of 
a trust department, or a happy contact 
with successful trust administration. 
Where you find definite, negative deter- 
mination against corporate trust service, 
this was produced most often by circum- 
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stances which forced decision on insuffi- 
cient knowledge; though it may have 
been created through contact with the 
half truths of gossip which so affect our 
business, general distrust of the moral 
quality of banking institutions, or—let 
us hope that the time will come when 
this cause will be no more—contact with 
unsuccessful trust administration. 

We should not neglect to keep our 
present customers sold. Those who are 
opposed to us are seldom potential cus- 
tomers, for the human mind is a stub- 
born thing once it is “made-up.” Our 
future customers must come largely from 
those who are in that already referred 
to state of psychological suspense. 


Lead the Thought to Decision 


O create among this latter body of 

citizens the voluntary decision to use 
corporate trust service it is advisable to 
place our new business activities on a 
subtle basis of leading prospects to a 
way of thinking, not of convincing them. 
Convincing customers is crude, high- 
pressure selling. Leading them to a way 
of thinking is a delicate process requir- 
ing much more ability and finesse, and 
producing much more satisfactory re- 
sults. A convinced customer begins to 
slip away from his conviction as soon 
as the pressure of argument is with- 
drawn. A customer who has come to 
have a way of thinking settles comfort- 
ably into a decision made, and grows 
more loyal as his thoughts mellow with 
maturity. 

If the above analysis of customer 
sources, and customer development, is 
correct, new business development activ- 
ity should rest upon a foundation of 
customer education. 


Sources For Production 


OR the performance of this task 

there are available nine normal 
sources for the production of new busi- 
ness. Let us consider them in the order 
in which they are usually developed by 
those institutions which use part, or all 
of them. 

1. Guidance of bank customers to the 
use of trust service by officers and em- 
ployees comes first by the very nature of 
bank organization, but to be utilized to 
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TRUST DEPARTMENTS ARE PROFITABLE 


An intelligent and persistent effort to secure new busi- 
ness will increase trust profits. Send for a copy of “SIX 
AIDS IN ACQUIRING NEW BUSINESS FOR BANKS.” 


KENNEDY SINCLAIRE, 


NEW BUSINESS 


£38) BAST 47178 


the best advantage it should be supple- 
mented by, and coordinated with, a very 
definite program of development by a 
new business division of the trust de- 
partment. Those institutions which put 
the burden of actual acquisition of new 
business upon officers and employees com- 
mit several tactical errors. 

They assume, either that the maximum 
of business can be secured without the 
employment of the arts of salesmanship, 
or they assume that officers and employ- 
ees possess the requisite selling ability 
to secure maximum results. Both as- 
sumptions are false. Selling ability of 
a high order is needed, and officers and 
employees neither have it, nor can ac- 
quire it, in most cases. With rare ex- 
ceptions their whole background is cler- 
ical, or administrative, experience which 
usually definitely unfits them for acquir- 
ing a selling psychology. 

What officers and employees do have 
is strong moral influence with bank cus- 
tomers, an influence which is lessened the 
moment the officer or employee under- 
takes direct selling. If, instead of direct 
selling, the officer, or employee, can turn 
this job over to a man trained in selling, 
he can retain the full measure of his 
moral influence, and thus use it in an ad- 
visory capacity, supplemental to the 
salesman’s efforts, where it will be in- 
finitely more effective in securing the 
business. 

2. A display of literature is logical, 
and effective, but the literature of the 
bank should be made to do a much more 
extensive job. Some of the best poten- 
tial trust customers seldom come into the 
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bank and many of them would never lift 
a piece of literature out of a display rack. 

3. Newspaper advertising is often 
used by an institution which seems to 
have no sound reason for its use at the 
time. Until a trust department is ready . 
to cultivate beyond the circle of the 
bank’s own depositors, newspaper ad- 
vertising is wasteful. Even banks with 
a reputation in the community which 
will attract outside business should defer 
newspaper advertising until its own cus- 
tomers have been adequately cultivated, 
unless its program is extensive enough 
to encompass both fields at once. 


Types of Direct Mail 


4, IRECT mail and personal soli- 
citation are inextricably inter- 
woven. Direct mail not followed by per- 
sonal solicitation is wasteful, because for 
every customer whom it prompts into 
action, it arouses many to a receptivity 
which only personal contact can convert 
to action. If this personal contact is long 
delayed the receptivity gradually fades, 
until no substantial benefit from the ad- 
vertising effort remains. 

Personal solicitation not preceded by 
effective pre-approach advertising is 
likewise wasteful. It is like sowing with- 
out ploughing; most of the seed will 
never root. Adopting trust service is 
accepting a changed practice with ref- 
erence to a very fundamental interest. 
Men do not do that carelessly, nor with- 
out understanding fully what they are 
doing. 

There are two types of direct mail: 
pre-approach mail to be followed by soli- 
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citation, and general direct mail for the 
cultivation of a list. They are equally 
important, but should not be confused. 
The first leads to early action. The 
second creates, or maintains, a general 
attitude. Customers already secured, or 
those to be exposed to pre-approach later, 
and groups such as judges, attorneys and 
life underwriters, should be the objec- 
tives of the general types of direct mail. 
A campaign to secure replies from pros- 
pects partakes of both types of direct 
mail, and has its proper place, but it is 
not a substitute for either. 

5. A certain amount of inside personal 
solicitation can be effectively done by ad- 
ministrative officers and employees, but 
the effectiveness is usually dependent 
upon a very close relationship. Try it 
upon a customer less close to the institu- 
tion and frequently you provoke him into 
a reluctance to come into the bank and 
expose himself to further solicitation. 

The administrative officer does not be- 
long outside, but that does not mean that 
the institution should employ “peddlers.” 
Outside men should be not one whit less 
in character, personality and ability than 
inside men. Little men simply cannot do 
big jobs, and outside selling, properly 
done, is not a little job. 

6. The cultivation of such wholesale 
groups as judges, lawyers and life under- 
writers is a subject in itself and need 
only be listed here as a source of bus- 
iness. 

7. Public relations can play a very im- 
portant part in creating a receptivity to 
the service of an institution; however, 
this is a subject in itself, and cannot 
more than be mentioned here. 


Building a Foundation on Rock 


8. HE reputation of an institution 
is something more fundamental 
than ideas created by successful public 
relations activities. Like character in 
an individual, a valuable reputation of 
an institution is something which grows 
out of the little tasks of living. A trust 
department must be ever in the shadow 
of the institution of which it is a part, 
be that shadow beneficent or blighting. 
But the trust department can, and in 
fact must, create its own reputation. 


TRUSTS and ESTATES 


A highly respected bank can have a 
trust department which does injury to 
the reputation of the parent institution, 
and a good trust department can build 
for itself a reputation not dependent 
upon a reflected reputation of the bank 
it serves. But in no department of bank- 
ing does the old Puritan adage “Honesty 
is the best policy,” interpreted as the 
Puritans interpreted it, as meaning the 
most profitable policy, so emphatically 
apply. A fee in hand is worth two in 
prospect only when the fee represents a 
fair compensation for a needed service 
competently rendered. 


9. Trust departments of the larger in- 
stitutions can render, with profit to them- 
selves, a valuable service to smaller in- 
stitutions by extending to their custo- 
mers a trust service. Modern trust de- 
partments, adequately equipped and staff- 
ed, are beyond the competence of small 
banks*; yet these banks’ customers 
should not be without a trust service 
closely integrated with their bank of de- 
posit. 

This cooperative relationship can be 
successfully arranged with profit to both 
banks. It does entail, however, a great 
deal more than the purchase of a brass 
counter sign announcing the availability 
of the service. But this, again, is a sub- 
ject in itself, and can only be mentioned 
here. In fact, to treat adequately of all 
of the foregoing sources of trust busi- 
ness would require space beyond the cap- 
acity of this article, and beyond the abil- 
ity of one writer possessing one point 
of view. If this offering shall have stim- 
ulated others to discuss in greater detail 
the separate phases of new business ac- 
tivity it will have served its purpose, for 
the creation of business has been sadly 
neglected in trust literature by most 
writers whose greater interest has been 
in administrative detail. 


From the foregoing outline of new 
business sources it should be apparent 


*The small trust department in small com- 
munities has long been a favored topic of argu- 
ment. Does it render a service inferior to the 
large trust institutions after all accounts are 
settled? Does it justify its existence or should it 
refer its trust business to its larger neighbor in 
the city? Trusts and Estates would welcome com- 
ments from its readers. 





TRUSTS and ESTATES 


that a division of new business activity 
is essential to the proper growth of a 
trust department; that the work of this 
division is entirely different from the 
administrative functions of the depart- 
ment, but no less important. It should 
be obvious that there are technical re- 
quirements to success in new business 
activity foreign to the experience of ad- 
ministrative trust officers. 

If this latter statement is true, the 
wise trust department administrative 
officer will choose to maintain on his staff 
a merchandizing specialist of the ability 
required by the demands of the job, and 
he will choose to endow him with suffi- 
cient authority to enable him to func- 
tion with efficiency. Such a merchandiz- 
ing specialist will welcome the respon- 
sibility of creating definite results, as 
measured by the best available yard- 
sticks.* But it should be understood that 
a new business division will not pay for 
itself in immediate new fees, but will re- 
quire a continuing and substantial in- 
vestment. This investment, with rich 
accrual, will come back years hence, but 
it has no place in the budget of that in- 
stitution not building for the future; 
however, this future prospect is funda- 
mental to the growth of any trust de- 
partment, and that department which 
neglects it is destined to be outdistanced 
by its more aggressive contemporaries. 


*See, Measuring Value of Trust Business, by 
this author, in Bulletin of The Financial Adver- 
tisers Association, Vol. XXIV, No. 255, page 69, 
November 1938. 


Penn. Bankers to Have Cost 
Study 


The Pennsylvania Bankers Associa- 
tion will sponsor an independent survey 
of costs and charges in the various bank 
departments and a special committee will 
study an old age retirement plan. 


It is expected that enough member 
banks will shortly join in the plan to 
start the analysis very soon. The sur- 
vey will be under the direction of Dris- 
coll, Millet & Co. 


A similar survey was conducted for a 
group of about 100 banks, of all sizes, 
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in Massachusetts. The results were so 
satisfactory that the Pennsylvania group 
feels it highly desirable for their state. 

A preliminary investigation of an old 
age retirement plan has already been 
made by a committee which has indicated 
that the best procedure will be to direct- 
ly cooperate with the mutual life insur- 
ance companies in Pennsylvania. 


***When a man or a woman is 
driven to the wall, the chances of in- 
tegrity are frightfully diminished; as 
if virtue were coming to be a luxury 
which few could afford, or, as Burke 
said, “at a market almost too high for 
humanity.” 

He may fix his inventory of necessi- 
ties and of enjoyments on what scale 
he pleases, but if he wishes the power 
and privilege of thought, the chalking 
out his own career and having society 
on his own terms, he must bring his 
wants within his proper power to 
satisfy. 

Ralph Waldo Emerson 
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Basic Changes in Transportation 
(Continued from page 295) 


the entire structure. This is exactly 
what has occurred in the railroads. The 
significance of fixed charges is shown in 
the following table: 
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operating expenses but salaries and 
wages with only a slight increase in ap- 
propriated revenue. That has been made 
possible by technological progress. The 
operating efficiency was improved in 
many details. Average daily car mile- 
age was increased as was freight train 


GENERAL INCOME ACCOUNT OF AMERICAN CLASS I RAILROADS 
1926-1937 
(million $) 


Period 1926 to 1930 


Average annual operating revenue __ 
Operating expenses— 

(a) Labor 

(b) Other 


Total operating expenses 
Fixed charges 


Total expenses 


Non operating revenue 


Average net surplus 


Fixed charges remained almost un- 
changed during the entire period. But 
while they amounted to only 11.05 per 
cent of the operating revenue during the 
first period from 1926 to 1930 inclusive, 
from 1931 to 1937 they represented fully 
18.11 per cent of the gross income. 


Higher Taxes vs. 
Costs 


AXES have also become a fixed 
charge. From 6.32 per cent of the 
operating income they increased to 7.75 
per cent. American railroads tradition- 
ally have to meet certain taxes which 
actually are unrelated to their business. 
In some counties the railroads have to 
cover almost two thirds of all local ex- 
penses. They have to pay city and city 
school taxes. village taxes, county, town 
and special district school taxes, and 
many other seemingly insignificant taxes 
which add up to a heavy burden on rail- 
roads. Requests for lowering exagger- 
ated taxation are frequently well found- 
ed and should-be given consideration. 
In spite of increasing prices for most 
materials it has been possible to meet all 


Lower Operating 


6036.00 


2613.60 
1808.40 


4422.00 


5364.60 


1101.00 


Period 1931 to 1937 
ratio to 
op. rev. % 
100.00 


ratio to 
oper. rev. % 
100.00 3621.00 
40.35 
29.99 - 
70.34 
11.05 
6.32 
87.71 
+12.29 


5.05 


1619.50 
1089.50 


44.97 
30.23 


75.20 
18.11 
7.75 


101.06 
—1.06 


7.37 


17.34 246.40 6.31 


tonnage (from 651 tons in 1921 to 796 
tons in 1937). 

In 1921 the average freight train car- 
ried 38 cars; now it is 48 cars. Speed of 
those trains was increased from an hour- 
ly average of 11.5 miles in 1921 to 16.1 
miles in 1937. Fuel consumption was 
reduced from 162 pounds to 117 pounds 
in moving 1,000 tons of freight or equip- 
ment for the distance of one mile. Dur- 
ing the lean years, management of rail- 
roads succeeded in cutting down many 
avoidable expenses. This however meant 
heavy losses to the railroad equipment 
industry. Lack of ready cash prevented 
replacement of retired worn out equip- 
ment. Numbers of locomotives, freight 
cars and passenger cars decreased by 
27.2; 25.4 and 26.6 per cent respectively 
in 1937 as compared with 1927. Thus 
substantial losses in the inner value of 
the railroad plants piled up. 

Everything was adjusted to meet the 
lean years, but one—wages. Though the 
number of employees had necessarily de- 
creased during the 1927 to 1937 period 
by more than 720,000 workers, and the 
actual cash labor expenses by almost one 


2709.00 
652.00 
278.90 


3639.90 
—18.90 


265.50 
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billion dollars, the percentage of wages 
and salaries to operating expenses in- 
creased by almost 5 per cent. 


Only recently in an article published 
in the New York Sun of January 7, 1939 
a former Commissioner of the Interstate 
Commerce Commission, Mr. Thomas F. 
Woodlock, stated the “relation of gross 
revenue to operating expenses, and what 
might, could, would or should be done 
about it has nothing in it attractive to 
politicians, for the reason that our pub- 
lic opinion, so-called, is not interested; 
consequently there are no votes in it for 
anyone”. This may be true, but with 
one exception, namely railroad labor. 


Wages For Work Not Done 


rP\HOUGH the majority of railroad 

workers and other employees are by 
no means overpaid, one particular class 
certainly is. Here is one point where 
politics enters the railroad business. The 
four brotherhoods of railroad workers in 
which the train personnel is organized 
stick to the so-called “featherbed” rules 
of wages. Locomotive engineers, fire- 
men, brakemen and train conductors en- 


joy a kind of feudal wage privilege 
which is rather ridiculous at this time. 


According to the ancient rule which 
survived from the early days of railroad- 
ing and which is being maintained by 
those brotherhoods until this present 
day, 100 miles or less constitutes a day’s 
work for purposes of pay, for engineers 
and firemen, while for conductors and 
trainmen 7% hours or less or 150 miles 
are a day’s work. In a period when 
streamlined trains sometimes reach 100 
miles an hour these rules mean that em- 
ployees sometimes draw two or three 
days’ basic wages within one day. But 
as those railroad brotherhoods represent 
a considerable body of votes it has not 
been possible to dispense with those rules. 


There is only one sensible thing to do. 
Politics has no place in railroading. In 
fairness to the men concerned, however, 
it must be said that with their greater 
responsibilities and longer training they 
are entitled to certain wage premiums, 
and nobody would argue against a fair 
proportion in their favor. 
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This may be the proper place to remind 
people that in other countries a very 
strict discipline of railroad labor is being 
maintained. Wherever railroads have 
been taken over by governments, army- 
like regulations of work have been in- 
troduced. In this author’s opinion it is 
to the mutual interests of both owners 
and employees that government owner- 
ship might never become necessary in 
this country. To prevent that for all 
times mutual collaboration between man- 
agement and employees is necessary in 
order to maintain the financial strength 
of the roads. If once the roads begin to 
depend on governmental subsidies, and 
that means on politics, the result might 
be unpleasant to: labor as well as to 
owners. 


Fixed Expenses—Variable Returns 


IXED charges and taxes go on 

whether the business is large or not. 
General expenses—the cost of the admin- 
istrative departments, executive, finan- 
cial, legal, purchasing—continue about 
the same when the actual business is re- 
duced to half. It may be possible to dis- 
charge a few clerks, but that is all. Sim- 
ilarly the traffic, or selling, organization 
of the railroad must be maintained and 
kept working independent of the amount 
of business done. 


As for maintaining the way and struc- 
tures of the road that must be done 
whether few or many trains are run. 
Half of all these expenses go on whether 
business is heavy or light. Half of these 
expenses are constant, half are variable 
with the traffic. Ripley in his “Railroads 
and Regulations” has shown that in the 
average, besides the 27% of operating 
revenues needed for meeting fixed 
charges, a further 40 per cent are con- 
stant expenses which cannot be reduced 
much. Cuts are only possible from the 
remaining 23% of which 20 are for “con- 
ducting transportation.” There is no 
other way than to keep wages flexible like 
everything else, or else the whole operat- 
ing business might not be continued. 


Railroad returns in recent years have 
been as high as 11% for some roads, 
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while others earned less than one per 
cent. Those which do earn still earn 
reasonably. The others complain about 
ICC supervision. The latter roads forget 
that transportation is only auxiliary to 
business and that a responsible govern- 
ment could not allow railroads in distress 
to upset prices of the commodity markets 
by uncontrolled rate making. 


For that reason rate supervision could 
not be abolished. Coal mined, products 
of agriculture raised off the main tracks 
or in secluded parts of the county can 
only compete with products raised in 
better located areas when offered favor- 
able rates. Arbitrary and unsupervised 
ratemaking might upset that whole sys- 
tem of national economy. In individual 
cases relief of that kind certainly would 
help some companies. In general it can’t 
be done for reasons of vital interest of 
the nation. 


Overvaluation; Not Overcapitalization 


URING recent years “overcapitali- 

zation” has frequently been blamed 
as the source of all railroad bond dis- 
tress. As long as a company was in a 
position to earn interest on all issues 
floated overcapitalization was not con- 
sidered an important problem. When 
most of the bonds outstanding at the 
present time were floated the companies 
were doing a good business. How much 
capitalization a company could carry is 
almost impossible to decide. The Union 
Pacific for example has $69,447 capital- 
ization per mile of road, Pennsylvania 
$128,719, Norfolk and Western roughly 
$100,000 and in spite of considerable dif- 
ference in capitalization they all have 
had good earnings. On the other hand, 
lines with considerably less capital per 
mile are in the hands of receivers as well 
as those which are heavily capitalized 
such as the New York, New Haven and 
Hartford with approximately $223,000 
and Erie with something like $200,000 
per mile of track. 


These securities were all floated in 
good faith. At that time every line was 
—or at least thought to be—in a posi- 
tion to earn the necessary interest. With 
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the decrease in traffic and the coming up 
of non-railroad competitors things 
changed. 

It has been argued that as long as 
only $18 billion of securities were out- 
standing in the hands of the public, as 
compared with a property value, as 
claimed by the railroads, of $26 billion, 
overcapitalization could not last. But the 
difference in opinions is to be found just 
in that fact. The railroads themselves 
value their property at $26 billion. The 
ICC valuations for different purposes 
vary from as low as $19.5 billion to $25.6 
billion. Valuation always depends on its 
purpose. 

But not one of those evaluations con- 
siders the one and only fact which really 
matters: earning power. The general 
public, the bondholder, the one who pro- 
vides railroad capital does not care for 
any imaginary valuation. The investor 
evaluates his property according to its 
earning power. He has been selling 
bonds with a par value of $879 million 
for $435 million or 50%, in one case; in 
other cases market value was down to 
17.4 and even to 9.4 per cent of ICC val- 
uation. All this indicates clearly that 
in general not “overcapitalization” but 
overvaluation is the important problem. 


Proposed Solutions Not Adequate 


T is very difficult to make any recom- 
mendations as to the methods to get 
the railroads out of the present distress- 
ed situation. With “household remedies” 
as proposed by the “Committee of Six,” 
little could be achieved, at least no perm- 
anent recovery. With “temporary make- 
shift,” as Senator Wheeler recently call- 
ed certain of the pending recommenda- 
tions, the deep rooted ills affecting the 
railroads can not be cured. Those who 
still believe that the present situation of 
the railroads is merely the result of a 
temporary depression are misjudging the 
situation. 

This author has had the privilege of 
studying the situation in various coun- 
tries, not from mere hearsay, but in 
their proper locations. Recommenda- 
tions such as recently made in this coun- 
try have already been carried through in 
various countries, e. g. in Great Britain, 
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Germany, Holland and Switzerland, and 
they have generally failed of their pur- 
pose. Rate raising as well as rate coor- 
dinating have in all those cases been met 
by the public turning from public car- 
riers to private carrying. 

Over-optimism about future earnings 
is almost the worst thing that can hap- 
pen to railroads now. No doubt a 
certain amount of traffic will be regain- 
ed—that amount lost due to the depres- 
sion. But the more important and larger 
losses due to basic trends and changes 
will not be regained except by a miracle, 
and miracles have no proper place in or- 
dinary business calculation. 


Combined Railroad and Truck Service 
No Solution 


T is thought in some quarters that 
I some amelioration of the problem 
might be secured in course of time if the 
railroads were permitted to adopt high- 
way transportation and thus meet the 
competition of private motor companies. 
In Britain, Germany and in this country 
various methods have been tried. Some 
railroads entered into joint working ar- 
rangements with existing trucking inter- 
ests. In England and in Germany con- 
tainer-service was tried on a large scale. 
Germany even developed an auxiliary car 
which allowed direct transfer of loaded 
railroad cars to the highway, along which 
it is moved by tractor, thus obviating 
the necessity for any rehandling of 
freights and securing one of the most 
appreciated advantages of motor-trans- 
portation to rail traffic. In all of those 
countries railroads securdd for them- 
selves a share in bus transportation. 
Practically each of those measures failed, 
except the container service which 
brought back some _less-than-carload 
freight to the railroads. 

When Germany introduced special 
licenses for service trucking, making it 
necessary to acquire a special operating 
permit for every truck operated by ser- 
vice companies, one object was attained, 
namely service trucking was ruined; but 
the railroads did not profit from this 
development. Private shippers bought 
trucks of their own. Finally the service- 
truck-license-law was repealed. When 
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’ trucks were forbidden to canvass for 


backfreights it did not take long until 
storehouses which negotiated freights for 
truckers were opened in various parts of 
those countries. Trucking companies 
pooled their vehicles, truck terminals 
were opened all over Germany, England 
and in many other European coun- 
tries. The railroads’ share in those en- 
terprises was considerable. Nice earn- 
ings were made, but in proportion to 
overhead expenses of the rails those earn- 
ings were not enough to make good for 
the losses. 

The railroads all the world over 
claimed that highway transportation was 
given an unfair preference as to the 
taxes charged. The railroads claimed 
that they had to maintain their way out 
of their own revenues, while income from 
motor transportation was just enough to 
pay for state highways, which in most 
countries are only some 10 to 15 per cent 
of existing roads. Cities and counties 
had to pay for their highways and 
streets, and the general tax payer was 
providing for the bulk of the motor 
trucks. 

But almost everywhere the respective 
armies, public services, mails were using 
the highways too and, moreover, in all 
countries ancient laws existed which gave 
everybody “the right to use public high- 
ways for moving one’s things on them”; 
so the courts in various countries reject- 
ed railroad claims, naming the highways 
“public conveniences free to the use of 
everyone,” and maintaining application 
of part of the real-estate-tax income for 
maintenance and building of public high- 
ways as being legal beyond any claims. 


Two Important Solutions 


WO well founded opinions have been 
recently published. One came from 
Mr. Woodlock, the former ICC Commis- 


sioner. He wrote: “All this, however, 
could—and would—quickly be remedied 
if the one thing necessary—traffic— 
should make its appearance. When all 
is said and done everything comes back 
to that at the end. And no one knows 
when, as and if traffic will come back.” 

The other opinion came from Senator 
Wheeler, chairman of the Senate Inter- 
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state Commerce Committee. His final 
conclusion is: “The indicated remedy is 
to pare the corporate structure (of rail- 
roads) down to a size not merely pre- 
sently compatible with earnings, but 
small enough to allow a sufficient margin 
of safety to make future financing 
through the issuance of common stock 
an actual probability.” 

Senator Wheeler’s recommendation has 
some merit. Although it would not re- 
pair the losses suffered by the bondhold- 
ers it would at least enable the roads to 
become eligible again for credits. The 
institutions which provided the neces- 
sary money in former periods—life in- 
surance companies and saving banks— 
are not only furnishing no new capital to 
the railroad industry but are liquidat- 
ing their old commitments. It is an old 
experience in the bond market that after 
a thorough cleaning up—, after the debt- 
ors have got rid of interest obligations, 
—the public is always inclined to invest 
anew. The same will probably be the 
case with reorganized railroads, but the 
reorganization must be thorough. In 
course of such proceedings old outstand- 
ing securities used always to recover, too. 

The insurance companies have a huge 
stake in the situation and abundant re- 
sources to effect real reforms in reorgan- 
ization practice. At least part of the 
losses will thus be recovered. Though 
the future volume of railroad business 
will be considerably less than it used to 
be in pre-war days, when little competi- 
tive carrier business existed, it can be 
safely predicted that a combination of 
reorganization and the recovery of gen- 
eral business will again enable the rail 
carriers to earn fair returns on their re- 
valued investment. 


The Railroad Outlook 


HE passing overnight of a few laws 

affecting the railroads will not cor- 
rect the business depression, according 
to the report of the Railroad Securities 
Committee of the Investment Bankers 
Assn., but some gains could be realized 
from sound legislation. Railroad man- 
agement feels very strongly that Section 
15a of the Interstate Commerce Act, 
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which establishes factors to be considered 
by the Commission in setting rates, 
should be amended to direct the Com- 
missioner to consider the revenue needs 
of the railroads as of major importance. 

It is hoped also that “a law can be 
drawn to give railroads the cumulative 
right to a fair return on their property. 
The railroads feel that in periods of ris- 
ing prosperity rates should be advanced 
with increases in the general price level 
and that the reserves thus earned would 
avoid the doubtful expediency of attempt- 
ing to raise freight rates in periods of 
depression when such action usually re- 
sults in reducing the flow of traffic and 
places an additional burden on industry 
when it is least able to withstand it.” 

The report made reference to the new 
theory of rate-making embodied in Can- 
ada’s Transport Act of 1938, known as 
the “agreed charge,” which in principle 
consists of a special rate granted by the 
carrier in return for a specified amount 
of the shipper’s business; the charge 
must be approved by the regulatory auth- 
orities. It was urged that the Pettingill 
Bill, eliminating a number of important 
restrictions under the so-called “long- 
and-short-haul clause” of the Commerce 
Act, be revived, thus restoring to the 
carriers further control over rate-mak- 
ing. 

Coordination of highway with rail 
transportation is a logical development 
best serving the public interest, the re- 
port continued. While the Motor Car- 
rier Act of 1985 was an important step 
toward permitting the railroads to ac- 
quire their own truck lines and coor- 
dinate them with their rail services, it 
is unfortunate that the law is being in- 
terpreted by the Commission to prevent 
the railroads from operating these trucks 
beyond their own lines or in a manner 
competitive with their own rail opera- 
tions. Careful consideration was rec- 
ommended of the drafting of a law to 
make the Railway Express Agency the 
truck subsidiary for all carriers. Con- 
solidation of the too many roads was also 
suggested as a remedy. 

Condemnation was expressed of the 
“featherbedding” rules under which rail 
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employees under certain conditions re- 
ceive pay for work not done. Until the 
Railway Labor Act can be amended, it 
behooves management, in its duty to 
stockholders, to negotiate new and more 
equitable agreements. 

To alleviate the tax burden on rail- 
roads, which constitute one of the largest 
taxpayers of the country, it was suggest- 
ed that at least the taxes on obsolete 
properties should be removed. It was 
recommended also that a plan should be 
adopted to speed the abandonment of 
such properties. In this connection, ref- 
erence was made to the Splawn-Eastman- 
Mahaffie report. 

In concluding the report, the Commit- 
tee urged the organization of railroad 
security holders for the protection of 
their interests. 


Departmental Cost Analysis 


“Banks in practically all cases gather 
together in one group of figures the var- 
ious items of income, items of expense 
and interest paid, and arrive at one fig- 
ure for a net operating profit. This is 


then compared with prior periods or with 


general averages of other banks, and 
from it conclusions are drawn as to the 
formulation of policies, the correction of 
undesirable or weak situations, and the 
development of better plans of control. 
This,” according to John J. Driscoll, Jr., 
of Driscoll, Millet & Co., Philadelphia, 
“is too broad a comparison to permit an 
intelligent portrayal of the many differ- 
ent things that can happen in banking 
and about which we should have some 
knowledge if our earnings are to be fos- 
tered and properly controlled.” 

Mr. Driscoll, speaking at the Eastern 
Regional Conference of the American 
Bankers Association on March 10, 1939, 
declared that it was therefore necessary 
for banks to know specifically what their 
net profit or loss is department by de- 
partment, if they are to really control 
their earning power. Until the sources 
of earnings by departments are known, 
it may never be fully realized that there 
are weak departments that are a drag on 
earnings, and policies may be adopted 
accentuating their weaknesses because 
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of the lack of information which would 
clearly show the need for different poli- 
cies in these cases.” 


Turning to trust departments specif- 
ically, Mr. Driscoll stated that the one 
out of twelve banks which shows a pro- 
fit on its trust business does so by reason 
of substantial fees for estates or corp- 
orate trusteeships. Conversely, “the 
maximum losses will be found to occur 
in the handling of voluntary trusts and 
agency accounts where the fees are set 
by the bank by agreement with its client 
and not prescribed by law. It is in this 
field of trust business we feel a very 
substantial improvement can be made 
provided we are willing to develop fac- 
tual information permitting an analysis 
of each type of trust business in total 
and of the specific accounts appearing in 
each type in detail, and are then willing 
to set our fee after considering what it 
is going to cost us to render the service 
rather than to arbitrarily set it as a 
percentage of income or principal with- 
out considering what it will cost us to 
keep our part of the contract.” 


a , en 


N. Y. Bankers Choose 
Bermuda Cruise 


The New York Bankers Association 
has changed its plans on the proposed 
cruise to Nassau, Bahama, and will go 
to Bermuda instead. The change was 
made after a vote was taken among the 
members. Of the total number of banks 
responding the vote was two to one in 
favor of Bermuda. 


The coming cruise to Bermuda will 
be the second successive trip to the 
island held by the N. Y. Bankers. A 
majority of the bankers who went on 
the cruise last year favored a repetition 
of the convention and cruise idea and ask 
for Bermuda to be repeated. Of the 
forty-eight banks which were not repre- 
sented in 1938 but will be present this 
year, forty-two favored Bermuda. 

The convention dates remain the same, 
May 25th to 30th, and the steamship 
Manhattan, flagship of the United States 
Lines, will be used. 





Wills of the Month 


Mrs, Charles M. Schwab 
Wife of Industrialist and Philanthropist 


Mrs. Emma Eurana Dinkey Schwab, wife 
of Charles M. Schwab, chairman of the 
board of the Bethlehem Steel Corporation, 
named the Empire Trust Company of New 
York co-executor of her will. 

Mrs. Schwab shared with her husband in 
his many gifts and philanthropies, always 
made without announcement and publicity 
as far as possible. She established, among 
other institutions, a house for foundling 
children on Staten Island, a convent for 
Carmelite nuns at Loretto, a memorial 
church at West Penn, a Catholic church at 
Braddock, Pa., another church at Braddock, 
and a public school at Weatherly, Pa., known 
as the Eurana Schwab School. 

Her death ends what Mr. Schwab often 
called a happy companionship. He never 
missed an opportunity to praise his wife 
for her assistance in his early days, and 
to give her credit for the success he achieved 
in business. 


Dr. Joseph I. France 
Former United States Senator 


Dr. Joseph I. France was elected to the 
United States Senate for the term 1917-23, 
after four years in the Maryland Senate. In 
Congress he gained recognition as one of 
the first to advocate American recognition 
of Soviet Russia. He twice offered himself 
to the Republican party as candidate for 
President and was twice refused, first in 
favor of President Harding and then in 
favor of President Hoover. The Safe De- 
posit and Trust Company, Baltimore, was 
named executor of the estate. 


Col. Sidney B. Williamson 
Engineer 


Colonel Sidney Bacon Williamson named 
the Virginia Trust Company of Richmond 
co-executor of his estate. 

Colonel Williamson was chief aid to Gen- 
eral George W. Goethals in building the 
Panama Canal. Colonel Williamson per- 
formed his last services for the United States 
as a member of the Interoceanic Canal 


Board, to which he was appointed by Pres- 
ident Hoover and from which he retired on 
May 1, 1935. As the senior civilian member 
of the board he gained prominence by sub- 
mitting a plan which suggested the feas- 
ibility of a Nicaraguan route. The com- 
mittee reported this route to offer less en- 
gineering difficulties than had been en- 
countered in the digging of the Panama 
Canal. 


Robert L. Hague 
Business Executive 


Robert L. Hague, manager of the marine 
department of the Standard Oil Company 
of New Jersey, who directed the largest pri- 
vately owned fleet in the world, named the 
City Bank Farmers Trust Company, New 
York, co-executor of his will. 

Mr. Hague ran away from home when he 
was a youth to go to sea. He shipped on 
many vessels in various capacities. Desert- 
ing the sea he learned the machinist trade 
in a Worcester plant of American Steel and 
Wire Co. He next turned to railroading 
as a fireman and later an engineer. In 1904 
he returned to the sea as a wiper but soon 
rose to an engineer and assistant superin- 
tendent in charge of construction for the 
line. In 1909 he became assistant superin- 
tending engineer for the Standard Oil Com- 
pany of California advancing to marine sup- 
erintendent in charge of all operations, de- 
sign and construction. He served his coun- 
try during the war and at its close joined 
the Standard Oil of New Jersey. 


Justice Alonzo G. McLaughlin 
Supreme Court Justice, N. Y. State 


Justice Alonzo G. McLaughlin, Supreme 
Court Justice of New York State, named the 
Fulton Trust Company of New York as ex- 
ecutor of his estate. 

Justice McLaughlin had served on the 
Kings County Court bench for thirteen years 
prior to his elevation to the Supreme Court 
on Jan. 1, 1935. Before his election as a 
Kings County judge he was counsel to the 
Kings County Clerk. 

When he left the Kings County bench, he 
said: “In Supreme Court, the work, in my 
opinion, is not as important as the work 
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of this court. Life and liberty are far more 
important than mere property interest. But 
it has been a strain. It is no pleasure, I 
assure you, to send a man to prison or the 
death house.” 


Robert C. Lanphier Sr. 
Industrialist 


Robert Carr Lanphier Sr., president and 
founder of the Sangamo Electric Company, 
named the Springfield Marine Bank of 
Springfield, Illinois, executor and trustee 
of his estate. 

The Sangamo Electric Company was 
founded by Jacob Bunn, one time head of 
the Illinois Watch Company, and Mr. 
Lanphier in 1899 with Mr. Bunn president. 
Mr. Lanphier became president in 1926 up- 
on the death of Mr. Bunn. The British 
Sangamo, Ltd., was organized in Enfield, 
England, in 1920 and the Canadian branch 
of the office was located in Toronto in 1930. 


William Kitchen 
Textile Executive 


William Gorden Kitchen, textile manu- 
facturer and a descendant of a family long 
prominent in Pennsylvania, was senior part- 
ner in James G. Kitchen & Co., a wool 
brokerage concern, and president of J. B. 
Scathard’s Sons & Co., Germantown wool 
spinners, and of Allbestos Corporation of 
Germantown, asbestos, textiles and brake- 
lining manufacturers. 

The Fidelity-Philadelphia Trust Company, 
Philadelphia, was appointed co-administra- 
tor of Mr. Kitchen’s estate. 


Dr. Harry S. Willard 
Oculist 


Dr. Harry S. Willard, eye specialist, 
named the Citizens First National Bank & 
Trust Company, Ridgewood, N. J., executor 
of his will. 

Dr. Willard helped establish the Pater- 
son (N. J.) Eye and Ear Infirmary and 
served many years on its staff. He was 
on the staffs of a number of other hospitals 
in New Jersey. He was an organizer of 
the Phi Alpha Gamma medical fraternity. 


—————_0 


Seek Amendment to Franklin’s Will 


The Board of City Trusts of Philadelphia 
has asked permission of the court to amend 
that part of the will of Benjamin Franklin 
in which, 150 years ago, he left $5,000 to 


At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 


UNION PLANTERS NATIONAL 
BANK AND TRUST COMPANY 
Memphis, Tenn. 


the city for loans to young workmen. There 
has not been a borrower in 52 years because 
of the strictness of the terms imposed. To- 
day the fund amounts to $144,000 in idle 
money. 

The terms require the borrower: 

“To be a ‘young married artificer’ under 
35 years of age (an artificer is a skilled 
workman whose trade requires an extensive 
period of training); pay 4% interest; bor- 
row less than $500; put up as security a 
first mortgage upon real estate in Philadel- 
phia, and produce ‘two reputable’ citizens 
who will testify to his moral character.” 


Leroy W. Baldwin Dies 


Empire Trust Head 
Leroy W. Baldwin, 


president and 
chairman of the board of the Empire 
Trust Company of New York City, died 
recently following an operation at the 
age of 72. 


Mr. Baldwin started his business 
career with the Howe Scale Company in 
Rutland, Vt. He came to New York in 
the late nineties and engaged in other 
business before turning to banking. He 
founded and assumed the presidency of 
the Empire State Bank which changed 
its name the next year to Empire Trust 
Company. 

———— 9 


Robert P. Robinson Passes 


Robert P. Robinson, president and trust 
officer of the Central National Bank, Wil- 
mington, Del., died recently of heart disease. 
He was a former Governor of Delaware. 





Personnel Changes in Trust Institutions 


ARKANSAS 


Hot Springs—JOHN HIGGINS has been 
advanced from president to chairman of the 
board of the Arkansas National Bank. D. 
O. SIMS, formerly vice president and cash- 
ier, has succeeded to the presidency. 

Little Rock—HARVEY C. COUCH, JR. 
has been elected vice president of the Union 
National Bank and ZACK T. WOOD, secre- 
tary, will have the additional position of 
treasurer. 

CALIFORNIA 


San Francisco—WILLIAM H. THOM- 
SON, executive vice president and director 
of the California Bank, Los Angeles, has 
been elected president of the Anglo Cali- 
fornia National Bank and will take office on 
March 31. He succeeds MORTIMER 
FLEISHHACKER, chairman of the board, 
who was elected president on October 27, 
following the resignation of HERBERT 
FLEISHHACKER, to serve a temporary 
term until a permanent president could be 
elected. 

CONNECTICUT 


New Haven—CLIFFORD E. SMITH has 
been promoted from cashier to vice presi- 
dent of the Tradesmen’s National Bank. 


GEORGIA 


Macon—ERNEST LEE has been ad- 
vanced from assistant cashier to cashier of 
the First National Bank & Trust Co. 


IDAHO 


Boisee—JOHN A. SCHOONOVER has 
been elevated from executive vice president 
to president of the Idaho First National 
Bank. EARL T. JONES, cashier and J. W. 
CUNNINGHAM, director, have been elected 
vice presidents; W. L. PETERSON and 
ERNEST L. MILLER promoted from assis- 
tant cashiers to assistant vice presidents; 
E. R. JONES from auditor to comptroller. 


ILLINOIS 


Chicago—JUNIUS C. SCOFIELD has re- 
signed his position as trust officer of the 
Mercantile Trust & Savings Bank of Chi- 
cago. 

Chicago—LOUIS F. WATERMULDER 
has resigned his position of vice president 
of the Northern Trust Co. and has been 
appointed assistant treasurer of the Quaker 
Oats Co. 


Lake Forest—SPENCER SMITH has 
been advanced to assistant trust officer of 
the First National Bank. 


IOWA 


Mason City—F. C. HENEMAN has been 
elevated from executive vice president to 
president of the First National Bank in suc- 
cession to WILLIS G. C. BAGLEY who had 
been president since the death of C. H. 
MeNider in 1928. W. W. BOYD, trust of- 
ficer and cashier, has been elected a direc- 
tor. 


Recently promoted trust executives 


EDWARD SCHICKHAUS 
Vice President, Fidelity Union 
Trust Co., Newark, N. J. — 


HAROLD F. BETHEL 
President, Acadia Trust Co., 
Truro, Nova Scotia 


CHARLES F. ELLERY 
Vice President, Fidelity Union 
Trust Co., Newark, N. J. 
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KANSAS 


Anthony—P. O. HEROLD, formerly cash- 
ier and assistant trust officer, has been 
elected president of the Citizens National 
Bank. He succeeds W. A. MILLER who be- 
came chairman of the board recently. 


LOUISIANA 


Shreveport—T. FRANK BETTS, trust 
examiner of the Federal Reserve Bank at 
Dallas, has been elected vice president of 
the Continental American Bank and Trust 
Co. 

Shreveport—ANDREW QUERBES, who 
has been president of the First National 
Bank, Shreveport, Louisiana, for the past 
thirty years, has been named chairman of 
the board; WALTER J. JACOBS, former- 
ly vice president and cashier, has been 
named president; and H. KNEELAND 
PHELPS, JR., cashier. 


MARYLAND 


Hyattsville-THADDEUS M. JONES has 
been advanced from treasurer and trust of- 
ficer to vice president in succession to the 
late NEWMAN DUDROW, at the Prince 
Georges Bank & Trust Co. 


MASSACHUSETTS 


Southbridge—DAVID HAYES MER- 
RIAM, Jr., was elected trust officer of the 
Southbridge National Bank. Mr. Merriam, 
a graduate of 
Dartmouth 
College in 1927 
and a member 
of the Amer- 
ican Bar Asso- 
ciation and the 
Bar Associa- 
tion of the City 
of Boston, was 
formerly asso- 
ciated with 
the First Na- 
tional Bank of 
Boston and 
the Old Colony 
Trust Co. of 


Beaten. DAVID H. MERRIAM, JR. 


MICHIGAN 


Hancock—J. P. THORNTON, formerly 
vice president and cashier, has been named 
president of the National Metals Bank in 
succession to LYNN S. OLSON who re- 
signed from the presidency to become vice 
president and cashier of the First National 
Bank of Cloquet, Michigan. Mr. Thornton 
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has been a northern Michigan banker since 
1932. Other appointments are RYAN C. 
HARRINGTON promoted from assistant 
cashier to cashier and B. R. BORCHGRE- 
VINK, heretofore branch manager in the 
Calumet office, who has been named assis- 
tant cashier and transferred to the Han- 
cock office. 


MISSISSIPPI 


Jackson—The Capital National Bank an- 
nounces that E. E. LAIRD, cashier, and O. 
H. SWAYZE, formerly assistant vice pres- 
ident, have been elected vice presidents, 
that E. H. REA has been advanced to cash- 
ier and E. H. JOHNSON, assistant cashier, 
to assistant vice president. 

Jackson—RUSS M. JOHNSON, formerly 
assistant cashier, and W. A. DAVENPORT 
have been elected vice presidents of the 
Deposit Guaranty Bank & Trust Co. 


MISSOURI 


St. Louis—T. W. JOHNS has been ap- 
pointed assistant trust officer of the Mer- 
cantile-Commerce Bank & Trust Co. 


NEW JERSEY 


Atlantic City—BRUCE P. DIMON has 
been elected secretary and treasurer of the 
Equitable Trust Co., and ALLYN R. BELL 
has been appointed to the newly created 
post of controller. ISADORE SCHEID- 
LER has resigned as vice president and di- 
rector. 

Atlantic City—WILLIAM A. FAUNCE 
has been named a vice president of the 
Guarantee Bank & Trust Co. 

Boonton—JUDGE JAMES V. BEAM has 
been elevated from vice president to pres- 
ident of the Boonton Trust Co. in succession 
to the late WILLIAM C. SALMON. AUG- 
UST MOLLER, a director, has been named 
vice president in his place. 


East Orange—DONALD GILLMORE has 
been appointed assistant secretary of the 
Savings Investment & Trust Co. and MAR- 
TIN J. KAISER has been chosen manager 
of the real estate and mortgage department. 


Elizabeth — ROBERT C. BALDWIN, 
formerly an officer of the Commercial Bank 
of Washington D. C. has been elected pres- 
ident of the Elizabeth Trust Co. in succes- 
sion to CLAUDE H. MEREDITH, resigned. 


Hackensack—THEODORE ACKERSON 
has been elected vice president of the Bergen 
County National Bank. 
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Milltown—WALTER J. WORTHGE has 
been advanced to the positions of trust of- 
ficer, cashier and secretary of the First 
National Bank and Miss L. EDNA REEVES 
to assistant trust officer and assistant cash- 
ier. 


Montclair—PERSONETTE G. BALD- 
WIN has been elevated from cashier to vice 
president of the Bank of Montclair in suc- 
cession to the late John A. Barben. 


Newark—L. M. HAYES and A. J. 
SPEAK have been appointed assistant sec- 
retary-treasurers of the Fidelity Union 
Trust Co. In the January issue, F. D. 
MacFADDEN, C. G. MIERIERCK, ALVIN 
W. CASE, JR., and RALPH RICHARDS 
were erroneously reported as having been 
promoted to second vice presidents. Their 
new positions are vice presidencies. I. HOER 
was also named second vice president. 


Newark—AUGUST L. MARSCHALL, 
Jr., has been advanced from assistant to 
the vice president to assistant vice pres- 
ident of the National State Bank. 


New Brunswick—HARRY M. BRADI- 
GAN has been promoted from chief clerk 
in the trust department to assistant trust 
officer of the National Bank of New Jersey. 


ROY E. REED has also been advanced, 
from assistant cashier to cashier. 


Riverside—The Riverside Trust Co. an- 
nounces that CHARLES B. VEGHTE, exe- 
cutive vice president, has been added to the 
board; that HOWARD G. PANCOAST has 
been elevated from secretary and treasurer 
to senior vice president and OLIVE M. 
BISHOP from assistant secretary and 
treasurer to secretary and treasurer; that 
STEWART S. BRUSH has been appointed 
trust officer and assistant treasurer and 
HOWARD J. BRIGHT assistant secretary. 


Salem—CHARLES W. LOUNSBURY 
has been advanced from cashier to vice 
president of the City National Bank & Trust 
Co. LOREN LOUNSBURY has also been 
promoted from assistant cashier to cashier, 
and W. L. RICHMAN and CASPER 
HOUVIG have been appointed assistant 
cashiers. 


NEW YORK 


Carthage—FLOYD DONALDSON has 
been elected to the new post of executive 
vice president of the Carthage National Ex- 
change Bank. 

Cuba—CLYDE C. BROWN has been pro- 
moted from cashier to president of the Cuba 
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National Bank. ALVA F. BROWN has 
been elevated from assistant cashier to 
cashier and assistant trust officer. F. L. 
GERE, assistant cashier has also been 
named assistant trust officer. 


Port Chester—WILLIAM O. REMSEN 
has been elected vice president of the Mu- 
tual Trust Co. of Westchester County. 
HERBERT G. BITZ has been chosen treas- 
urer and FREDERICK G. SCHMIDT, town 
supervisor of Rye, named trust officer. 


Rochester—ALBERT E. VOGT has been 
elected chairman of the board of the Cen- 
tral Trust Co. and ELMER B. MILLIMAN, 
vice president, has been named president, 
in succession to the late JOHN A. MUR- 
RAY. 


Rockville Centre, L. I—WILLIAM A. 
MURPHY has been elected vice president of 
the South Shore Trust Co. 


Waverly—EDWARD A. TILTON has 
been appointed vice president of the Citi- 
zens National Bank. 


NORTH CAROLINA 


Charlotte—-HERBERT THOMASON has 
been chosen assistant trust officer of the 
American Trust Co. 


OHIO 


Cincinnatti — WILLIAM E. ANDER- 
SON, trust officer of the Central Trust Com- 
pany, was 
elected a vice 
president; 
BARRY IL. 
GIBBONS 
was elected 
assistant trust 
officer and 
mAL PH 
WALDVOGEL 
was elected 
Assistant Sup- 
2rintendent of 
Transfers, 
Cincinnati — 
HARRY WEH- 
MER, trust of- 
WILLIAM E. ANDERSON ficer of the 
Provident Savings & Trust Co., has been 
elected a vice president. L. H. BILL, WIL- 
LIAM H. HEY, EDWARD E. KAMMER- 
ON, ALBERT J. CUNI, C. T. DIEHL and 
HENRY J. HOERMANN have also been 
chosen vice presidents. 


Cleveland—JOHN C. McHANNAN, vice 
president and director of the Central Na- 
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tional Bank, has been elected chairman of 
the board. 

Lima—E. M. STEPHENSON, cashier of 
the National Bank of Lima, has been pro- 
moted to vice president. 


OKLAHOMA 


Tulsa—ELMO THOMPSON has resigned 
from his position of vice president of the 
First National Bank & Trust Co. in order 
to become executive vice president of the 
Sunray Oil Co. 


PENNSYLVANIA 


Boyertown—THOMAS R. HOUCK has 
been elected president of the National Bank 
& Trust Co. 

Erie—L. P. BURG and W. J. SCHRAE- 
DER have been elected assistant secretaries 
of the Security-Peoples Trust Company. C. 
E. BREENLUND and J. R. SMITH were 
named assistant treasurers. 

Oil City—JAMES D. BERRY has been 
made vice president of the Oil City Na- 
tional Bank. 

TENNESSEE 

Nashville—FITZGERALD S. PARKER 
and ARTHUR D. REED have been advanc- 
ed from assistant trust officers to trust 
officers of the Nashville Trust Co. Both 
are members of the Tennessee Bar. 


TEXAS 
Beaumont—O. Eugene Davis, trust officer 
of the First National Bank, has been elect- 
ed vice president. 


CANADA 

Toronto—C. S. HAMILTON has been 
elected president and joint general manager 
of The Trusts and Guarantee Co. Mr. 
Hamilton joined the company in 1906, and 
was appointed manager in i929, general 
manager in charge of eastern branches in 
1934 and vice president in 1987. 


ENGLAND 

London—W, G. BRADSHAW has retired 
from his office of deputy chairman of the 
board of the Midland Bank after 48 years 
service in that post. L. H. WALTERS has 
been elected a deputy chairman in his place. 

(I) 

Malcolm Davis resigned as vice president 
of Bankers Publishing Company to become 
associated with The Merrill Anderson Com- 
pany, New York advertising agency, which 
specializes in work for banks, trust com- 
panies, and insurance companies. He will 
be in charge of extending Research Advis- 
ory Service. 


Trust Institution Briefs 


Oakland, Cal.—Trust officers in Oakland 
and the Berkeley area have been holding 
informal luncheons once a month to dis- 
cuss problems of mutual interest. No formal 
organization is contemplated. 


Palm Beach, Fla—The First National 
Bank has declared their regular monthly 
dividend of one dollar per share and an 
extra dividend of 50c per share, payable 
April 1st. 


Elmhurst, Ill—The Elmhurst National 
Bank has been granted full trust powers. 


Highland, Ill—The Highland National 
Bank has been granted full trust powers. 
The bank was formerly the State & Trust 
Bank before its conversion. 


Muncie, Ind.—The Merchants Trust & 
Savings Co. has changed its title to Mer- 
chants Trust Co. 


Camden, N. J.—The Camden Trust Co., in 
cooperation with the Federal Deposit Insur- 
ance Corp.,. has assumed the $700,000 de- 
posit liability of the First National Bank 
& Trust Co. of Blackwood, the North Cam- 
den Trust Co. and the American National 
Bank of Camden. 


Rahway, N. J.—The Rahway National 
Bank has assumed the assets and liabilities 
of the Rahway Trust Company which vol- 
untarily closed its doors on March 11. 


Buffalo, N. Y.—A. Clinton Livingston, 
vice president and trust officer of the 
Marine Trust Company, recently addressed 
a group of life underwriters. He placed 
great importance on the value of a C. L. U. 
education. 


Port Chester, N. Y.—Elwood Beerdsall, 
82, president of the First National Bank 
& Trust Co., died recently after an illness 
of several months. Mr. Beerdsall had wide 
business interests and was a leading figure 
in Port Chester civic life. 


Columbus, O.—Avery G. Clinger, pres- 
ident of the Ohio National Bank and Chair- 
man of Group Five of Ohio Bankers Asso- 
ciation, died recently. He was overcome by 
a heart attack passing away quickly. 


Portland, Ore—Eugene J. Overman, in- 
vestment manager of the trust department 
of the U. S. National Bank spoke on “In- 
vestment Funds for 1939,” at a recent meet- 
ing of the local Chapter of the National 
Association of Life Underwriters. 
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Henderson, N. C.—The Citizens Bank & 
Trust Company has passed its 50th anni- 
versary and is making extensive plans for 
a more complete observance during the year. 
The bank has continued in its same loca- 
tion since its inception. Its banking quar- 
ters have been enlarged, renovated and re- 
modeled several times. 


Tulsa, Okla.—The president of the Tulsa 
Life Underwriters Association has consti- 
tuted the C. L. U. Chapter as a Committee 
on Cooperation with Attorneys and Trust 
Officers. 


Coudersport, Pa.—At the directors’ re- 
quest the Pennsylvania Banking Depart- 
ment has taken possession of the business 
and property of the Coudersport Trust Com- 
pany. The bank is a member of the FDIC. 

Although the Coudersport Trust owns 
controlling interest in the First National 
Bank of Coudersport, the latter is not af- 
fected and it is understood will continue 
normal operations. 


Seattle, Wash.—Merger of the Northwest- 
ern National Bank at Bellingham, with as- 
sets of about $2,000,000, with the National 
Bank of Commerce of Seattle, with assets 
of more than $80,000,000, was announced 
by H. B. Paige, president of the Northwest- 
ern National Bank, and Andrew Price, 
president of the National Bank of Commerce 
and Marine Bancorp. 


Creighton Reelected 


John T. Creighton, vice president of City 
Bank Farmers Trust Company was re-elect- 
ed President of the Corporate Fiduciaries 
Association of New York City at the Jan- 
uary meeting. Mr. Creighton has long been 
active also on various committees of the 
New York State Bankers Association and 
the New York State Trust Companies As- 
sociation. Also re-elected were Brenton 
Welling, of the Bankers Trust Company, 
vice president, and Erwin W. Berry of the 
Manufacturers Trust Company, as _ secre- 
tary-treasurer. 


Two new members were elected for three 
year terms to the Executive Committee of 
the Corporate Fiduciaries Association, Gil- 
bert H. Thirkield, Vice President of Brook- 
lyn Trust Company and Baldwin Maull, 
Vice President, Marine Midland Trust Com- 
pany. 
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Analysis of World’s Largest 
Common Trust Fund 


NE of the world’s largest Common 

Fund Accounts for handling trusts 
is carried by the New Zealand Public 
Trust Office. Mr. E. O. Hales, the Pub- 
lic Trustee, has recently furnished an 
interesting summary of the assets in the 
Common Fund Account as at March 
31, for each of the past three years. 
Mortgages account for nearly half of 
the total. The item of “Local Body 
Debentures,” which presumably is 
equivalent to American municipal 
bonds, runs around 30%. Government 
securities are roughly 15%. The other 
assets are advances to estates and ben- 
eficiaries and miscellaneous claims. De- 
tails are shown in the accompanying 
schedule. Mr. Hales furnishes the fol- 
lowing memoranda regarding’ the 
charges of his office for various ser- 
vices: 

Maximum rates of commission 
chargeable for the Public Trustee’s ser- 
vices as executor under a will or as 
administrator under intestacy- 


1 Realization of Assets. 


On the first £5,000 

On the next £5,000 

On the next £15,000 

On all] in excess of £25,000 34 % 
“The regulations, however, provide for 
a charge of 5 per cent. for the collection 
of book debts, unless they are collected 
by an agent on commission, in which 
case the Public Trustee’s commission 
is reduced to 2% per cent. 


2 Assets transferred or delivered in 
kind to Beneficiaries. 


On the first £5,000 Cd 
On the next £5,000 CK 
On all in excess of £10,000 ss so YM 


3 Collection of Income. 


Rent and interest on mortgages, 
up to £500 per annum 

Dividends from shares, interest 
on fixed deposits, interest on 
debentures, superannuation al- 
lowances, and rent and mort- 
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gage interest in excess of £500 

per annum 
Other income 

“Where the circumstances of any 
estate warrant it, the Public Trustee 
may reduce any of the charges set out 
above. This power is frequently exer- 
cised. 

“The Public Trustee’s commission 
charges cover many services of a legal 
or other professional nature, such as 
the obtaining of probate or a grant of 
administration, filing of stamp ac- 
counts, and other matters, which would 
have to be paid for separately if some 
other executor were appointed.” 

The earning rate on the Common 
Fund in New Zealand parallels the ex- 
perience of the American Trustees in 
showing a steady decline. He writes: 
“The interest allowed to an estate which 
forms part of the Common Fund is fixed 
from time to time by the Governor Gen- 
eral and the Counsel. The rate is 
governed by the return derived from 
investments after making provision for 
expenses of management and for ade- 
quate reserves to meet any losses of in- 
terest on principal which may be incur- 
red by the Public Trustee as lender. 
The rate during recent years has been 
as follows: 

“From December 18, 1931 
“From April 1, 1932, 
“From April 1, 1933, 

“In practice it has been found that 
the vast majority of clients desire their 
money to be invested in the Common 
Fund with its absolute security and 
other advantages as compared with in- 
vestment in separate and distinct secur- 
ities.” 

The asset statement of the Common 
Trust Fund at March 31 for the years 
1936, 1937 and 1938, shows the follow- 
ing investments: 


Class of Investment: 


Mortgages 

Local Body Debentures 

Government Securities 

Advances to Estates and Beneficiaries _ 
Miscellaneous 


Airplane Equipment Trust 
Certificates 


The announcement that Pan-American 
Airways is financing the fleet of airships 
for its trans-Atlantic service with funds 
raised by the sale of $2,500,000 equip- 
ment trust certificates to banks has re- 
stimulated interest in this form of in- 
vestment. Formerly railroad certificates 
were considered prime investments but 
with the debacle of recent years their 
elimination as sound investments has 
been narrowing the field of eligible secur- 
ities of this type. Now, with the ever- 
growing importance of air travel, new 
opportunities are opened. 

In addition to the Pan-American, other 
lines contemplating the purchase of new 
equipment include Boston-Maine Air- 
ways; Braniff Airways; Chicago and 
Southern Airlines; Continental Airlines; 
Delta Air Corp.; Mid-Continent Airlines ; 
National Airlines; Pennsylvania Central 
Airlines Corp. and Western Air Express. 


A description of equipment trust cer- 
tifiacates and their investment status is 
ably discussed in the February 1939 In- 
vestment Bulletin, published by the 
School of Business Administration of 
Indiana University, Bloomington, Ind. 

SS 


Battle Creek, Mich.—Acquisition by the 
City National Bank & Trust Co. of a major- 
ity of stock in both the Commercial Sav- 
ings and the First National banks, at 
Marshall has resulted in the merger of the 
two institutions. 

Kalamazoo, Mich.—Earl H. Shepherd, ex- 
ecutive vice president of the First National 
Bank & Trust Company, died on December 
29, at the age of 61. 

Bainbridge, N. Y.—The First National 
Bank and the National Bank & Trust Co. of 
Norwich have merged. 


1936 1937 1938 
£ £ & 
12,166,899 11,905,429 11,980,251 
7,106,076 6,994,663 6,776,412 
3,491,100 4,113,435 4,430,470 
582,049 609,205 610,044 
318,767 314,202 338,118 


£24,135,297 


£23,664,894 £23,936,936 





Excerpts From Selected Articles 


The Conflict of Laws and Powers of 
Appointment 


JOHN MULFORD, member of Philadelphia Bar. 
Univ. of Pennsylvania Law Review, Feb. 1939. 


N cases not involving powers of appoint- 

ment, it is now settled that the situs of 
real and tangible personal property and the 
situs alone can properly levy a [death] tax. 
Likewise the state of domicil of a decedent, 
and that state alone, can properly levy such 
a tax on the decedent’s intangible property, 
to which for this purpose is applied a fic- 
tional situs at that domicil. 

In dealing with intangible property there 
was only one possible owner and, conse- 
quently, only one possible situs of the prop- 
erty for the purposes of the questions here 
involved—the domicil of the testator or de- 
cedent. In the case of property subject to 
a power of appointment, however, there are 
two possible owners, the donor and the 
donee, who must be considered in determin- 
ing what place corresponds to the domicil 
of the testator in the ordinary case. 

The donor, of course, originally owns the 
property. Usually he gives it to the donee 
for life. When there is a special power 
of appointment, giving the donee the power 
to appoint the remainder among a class, 
it is clear that it is the donor’s property 
which is involved. When the power of ap- 
pointment, however, is a general power and 
is exercisable by deed or will, the donee 
(if he is also the life tenant) has prac- 
tically all the attributes of ownership. 
Where the power is exercisable only by will 
(as is usually the case), however, the donee 
cannot consume the property and hence 
lacks an essential attribute of ownership; 
and it certainly is no fiction where the 
donee is not the life tenant. 

Moreover, at least until the donee makes 
an appointment (usually by will effective 
only on his death), the property is still 
the donor’s; for, in default of appointment, 
it would pass as provided in the donor’s 
will. The mere fact that the donee does 
appoint the property to whomever he wishes 


The original article contains 126 copious foot- 
notes which for pressure of space cannot be re- 
produced here. Copies of the Law Review may 
be obtained for 75c from the Law School, Phila- 
delphia. 


makes no difference. The reason that the 
appointee takes the property is that the 
donor wished an appointee of the donee to 
get the property, and not merely that the 
donee wished him to get it. Accordingly, 
it is well settled that it is the donor’s 
property, and that the appointee takes the 
property from the donor and not from the 
donee. 


The Tax Problem 


HAT state where the real estate is lo- 
cated alone has jurisdiction to levy an 
inheritance tax on the property or its trans- 
fer through the exercise of or the failure 
to exercise a power of appointment. Since 
a mortgage is an interest in land, the same 
rules should apply to mortgages. 

The same rules do apply to tangible per- 
sonal property subject to a power of ap- 
pointment. Its permanent situs, and that 
alone, ean levy an inheritance tax on it. 

Apparently it is now clear that only the 
domicil of the owner can levy an inheritance 
tax on intangible property, and that where 
such property is subject to a power of ap- 
pointment, that owner is the donor. 

Three tax cases where the power was cre- 
ated by deed have held that the state where 
the grantor of the trust was domiciled at 
the time of its creation, which was also, 
apparently, the seat of the trust (the equiv- 
alent of the domicil of the donor in the case 
of a testamentary trust) can levy an in- 
heritance tax on such property. Moreover, 
this conclusion was reached despite the fact 
that the donee, who was also the grantor, 
died domiciled elsewhere and appointed the 
property to aliens, and despite the fact the 
trustees, after receiving local property, in- 
vested it in foreign stocks and bonds. The 
Supreme Court of Washington, however, 
in a somewhat similar case has, erroneous- 
ly it would seem, upheld a tax by the 
domicil of the donee. 

No cases involving a conflict of laws have 
been found where there was an attempt to 
tax the exercise of a power by deed, but it 
seems clear that the same rules would ap- 
ply—allowing the state of the donor’s dom- 
icil, and it alone, to tax intangibles, while 
the situs alone could tax tangible person- 
alty and real estate. 
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On Jurisdictional Grounds 


OST of the [early] cases were decided 

on the ground that the particular state 
involved did or did not have jurisdiction 
over the property in question. It has been 
held by the Supreme Court that the limi- 
tations formerly worked out were not juris- 
dictional but only constitutional. Hence 
they did not apply to the Federal Govern- 
ment, which has jurisdiction to tax bonds 
and stock certificates representing debts of 
and stock in foreign corporations, owned 
by a non-resident alien, if they were phys- 
ically located in America. So now the ex- 
ercise by a non-resident alien of a power of 
appointment over stock in an American 
corporation, the certificates for which are 
held abroad, may be taxed by the Federal 
Government. Consequently the earlier cases 
are not conclusive of what state can or can- 
not, as a jurisdictional matter and from 
a conflict of laws viewpoint, tax property 
subject to a power. 


The rights of the donee’s “forced heirs,” 
it seems, are essentially similar to dower 
and curtesy rights, and are closely analog- 
ous to the rights of a donee’s creditors to 
property subject to a power of appointment. 
One suggestion is that the statutes restrict- 
ing testamentary capacity or giving a per- 


centage of a decedent’s property to his 
spouse, children, or parents, regardless of 
his will, should not apply to property sub- 
ject to a power of appointment since this 


is not the donee’s property. It has been 
so held in interpreting some statutes giving 
rights to “forced heirs” of the donee where 
the statute attempted to be invoked by such 
heirs was that of the donor’s domicil. 


The cases indicate that the law of the 
situs (the donor’s domicil in the case of 
intangibles) has jurisdiction to give the 
property to “forced heirs’ of the donee or 
to his creditors. The law of the donee’s 
domicil should have nothing to do with this 
question and, it has been rightly held, can- 
not restrict the capacity of the donee (cap- 
able under the law of the donor’s domicil) 
to execute a will appointing the property 
nor can it give the property either to donee’s 
forced heirs or to his creditors. 


The Law of the Situs 


HE courts of the situs [of real estate] 
have power to determine the validity 

and effect of the deeds or wills of the donor 
and donee by applying its own law, and they 
have done so. That law governs all mat- 
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ters concerning powers of appointment over 
realty. In most of the cases, it so happened 
that the domicil of the donor was the same 
as the situs though that of the donee was 
different. Hence with respect to matters 
which the law of the donor’s domicil would 
govern had it been personal property, these 
cases are not square holdings that the law 
of the situs governs although, with respect 
to those matters which would be governed 
in the case of personalty by the law of the 
donee’s domicil, the contrary is true. 

Thus, it has been held that the law of the 
situs, which was also the donor’s domicil, 
but not the donee’s, governs the following: 
the validity of a power of appointment as 
a matter of law and public policy, the char- 
acter of a power created over realty and 
the right of the donee to release it, the 
formal validity of the donee’s will as an 
exercise of the power, and the questions 
whether a general devise is an exercise of a 
power or whether the property or the power 
must be specifically referred to by the donee, 
whether the appointment violates the rule 
against perpetuities and the effect of such 
violation, whether an appointment to 
charity is void for indefiniteness of bene- 
ficiaries, whether the donee’s creditors or 
“forced heirs” are entitled to share in it, 
and whether the donee is capable of exercis- 
ing the power. 

In a few cases the situs was either clear- 
ly or apparently different from the dom- 
iciles of the donor and of the donee; in 
such cases its law has been held to govern 
the validity of an appointment in trust, the 
formal validity of the exercise of the power, 
the question whether a general devise is an 
exercise of the power, and the question 
whether the appointment violates the rules 
against perpetuities or restraints on alien- 
ation, as well as the capacity of the donee 
to make a will. So the formal validity of 
the exercise of such a power by deed is 
governed by the law of the situs. The will 
of the donee must be probated at the situs 
to be a muniment of title. Probate at the 
donee’s domicil is not decisive of its validity 
for this purpose. However, the law of the 
corporate domicil and not that of the situs 
determines the capacity of a corporate ap- 
pointee to take such property. 


Application to Personalty 


T has been suggested that, on the same 
logical grounds applicable to the case of 
personalty, the law of the situs should not 
govern the form and the interpretation of 
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the donee’s will, including such matters as 
whether a general devise is an exercise of 
the power. But the law is now settled in 
accordance with the above cases to the con- 
trary. It should be noted that the govern- 
ing law is determined by the state of facts 
arising at the creation of the power. 

Thus, the fact that the trustees sold real 
estate and purchased personal property with 
the proceeds has been held not to vary the 
determination of what law governs these 
matters. Conversely, if the trustees later 
invest in real estate in a jurisdiction other 
than that which first governed the power, 
this change has been held by courts of the 
latter jurisdiction immaterial. Of course, 
that a power over real estate is created inter 
vivos and not by will makes no difference. 

The problem is further complicated with 
respect to personal property. Apart from 
statute the courts of the situs of such prop- 
erty, instead of applying its law when asked 
to determine the effect or validity of a will 
concerning it, apply as part of its own law 
the law of the decedent’s last domicil. 

It follows that, when the problem con- 
cerns the construction or effect of the will 
of the donor of a power of appointment, it 
is the law of the donor’s domicil that is to 
govern. Thus the meaning of the words 
used by the donor is governed by the law 
of the donor’s domicil and not that of the 
donee so that the law of the donor’s domicil 
determines whether the donee of a special 
power has appointed to persons within the 
terms of the power, likewise, whether the 
donee of a special power can appoint in 
trust for those named in the power. 

The same rule is applied in determining 
whether a power is exercisable by deed 
or will. That law, likewise, governs the 
character of the power, the ability of the 
donor and donee to terminate it, the right 
of the donee to release it, the right to re- 
voke an appointment, and the effect of ap- 
pointing by deed to unborn persons as 
divesting the interest of persons entitled to 
take in default of appointment. It also 
governs the effect of an attempted appoint- 
ment to such persons and of their renuncia- 
tion and decision to take as in default, 
which may be of the utmost importance for 
tax purposes. 


Formal and Essential Validity 


INCE the formal validity of the donee’s 
will as an exercise of the power is to be 
governed by the meaning intended by the 
donor when he used the word “will,” that 


TRUSTS and ESTATES 


meaning must be sought. It is settled that 
a will, valid by the law of the donee’s dom- 
icil, is a valid exercise of the power al- 
though it would be void for formal defects 
if the law of the donor’s domicil were ap- 
plied. The courts have, at least in Eng- 
land, concluded that the donor meant (or 
would have meant had he thought of it) 
a document which was valid as a will either 
under the law of his domicil or under that 
of the donee’s. In the case of successive ap- 
pointments, no doubt a will valid under the 
law of either the original donor’s domicil 
or the domicil of the person making the 
appointment would suffice. 

And to the so-called “essential validity” 
of the exercise of a power, it would seem 
that the donor’s meaning must have been 
the same as in the case of its formal valid- 
ity. Probably, therefore, he meant a will 
which was valid by the law of either his or 
the donee’s domicil insofar as matters such 
as capacity, undue influence and the like are 
coneerned. 

Another question of so-called “essential 
validity” arises when the exercise of powers 
of appointment may violate the rules against 
perpetuities, restraints on alienation, gifts 
to indefinite charities, and the like. Where 
real estate is concerned, the law of the 
situs governs such matters (except possibly 
where the trustees have after the creation 
of the trust invested in real estate in an- 
other jurisdiction) regardless of the “seat” 
of the trust. As to personal property the 
law of the domicil of the donor, not the law 
of the donee’s domicil, is generally held to 
govern. 


Was Power Exercised? 


ERY frequently, there is a dispute on 

the grave question of law as to whether 
a particular will is an exercise of a power 
of appointment. This being a pure ques- 
tion of construction of the donee’s and not 
of the donor’s will, the law of the donee’s 
domicil should be controlling. But the rule 
is settled to the contrary as to what law 
determines, by applying its rule of construc- 
tion, whether a general bequest or devise 
is an exercise of a power. The same rule 
is applied to determine whether or not the 
donee intended to give his appointees a fee 
in the property, and similar questions. 

The exercise of the power of appoint- 
ment by deed is governed by the law of the 
situs as to real estate. As to personal 
property the law of the donor’s domicil 
should govern on the analogy to the ex- 
ercise of the power of appointment by will. 
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Anticipating Possible Consolidation 
of Federal Gift and Estate Taxes 


WALTER L. NOSSAMAN, Trust Counsel, Secur- 
ity-First National Bank of Los Angeles. Coast 
Banker, Jan. 1939. 


ECENT press dispatches state that the 
Treasury is studying a proposal to 
consolidate Federal gift and estate taxes. 
The plan proposed is in substance that for 
the purpose of determining the tax rates 
applicable to a decedent’s estate, all gifts 
made by him during his lifetime, whether 
effective before or after death, will be added 
to his probate estate. This change, if adopt- 
ed, would have the effect of treating as a 
unit all property left by an individual at 
death and all transfers made by him in his 
lifetime with donative intent, excluding, 
it may be assumed, charitable gifts and, 
presumably, certain annual exemptions. 


It will be recalled that the Treasury De- 
partment recommended in connection with 
the 1988 Revenue Act that the present 
$40,000 gift tax exemption and the $40,000 
estate tax exemption be consolidated so as 
to allow but one $40,000 exemption. The ef- 


fect of this would be to deny the estate tax 
exemption to the extent that the decedent 
had in his lifetime used up the gift tax 
exemption. 


Far Reaching Effects 


HE present proposal is more far reach- 
ing. As a minor and incidental effect 
it would consolidate the gift and estate 
tax exemptions, but it looks toward an end 
vastly more important than the mere cut- 
ting down of exemptions. This will be made 
clear by reference to the following objec- 
tives attainable under the present law by 
means of gifts not in contemplation of, or 
taking effect in enjoyment at, death: 


1. The gift tax rates are approximately 
three-fourths of the estate tax rates. It 
is therefore 25 per cent cheaper to pay gift 
taxes than death duties. This differential 
would cease to exist under the proposed 
measure, 


2. Gift taxes, after the $40,000 exemp- 
tion is exhausted, and estate taxes likewise, 
after a similar exemption, start at zero. 
By the use of gifts, property is removed 
from the highest estate tax and placed in the 
lowest gift tax brackets. To illustrate: An 
estate of $1,000,000 under the present law 
would pay a Federal estate tax of $177,800. 
If the owner made gifts (above annual ex- 
emptions) of $500,000, he would pay a gift 
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tax of $60,300. .The Federal estate tax on 
the $500,000 remaining would be $70,400. 
By paying a gift tax now, he has benefited 
his heirs to the extent of approximately 
$47,100 in taxes saved, in addition to some 
$12,000 in probate expenses. Under the 
measure now proposed by the Treasury De- 
partment the tax savings would not be pos- 
sible, but the estate, regardless of the 
donor’s transfers while living, would be re- 
garded as $1,000,000 in amount and taxed 
accordingly. 

3. Income tax savings: Transfers may 
result in income tax economies through plac- 
ing the burden of the tax on the transferee, 
thereby taking the income out of the trans- 
feror’s higher, and placing it in the trans- 
feree’s lower, brackets. This is true irre- 
spective of the contemplation of death fac- 
tor. Unless radical changes are made in 
the income tax law, the proposed new legis- 
lation would effect no change so far as this 
point is concerned. 


Would such legislation if enacted be re- 
troactive? It is believed that it would not 
and could not be retroactive as to irrevoc- 
able gifts not in contemplation of, or in- 
tended to take effect in possession or en- 
joyment at, death. It would, however, in 
the writer’s opinion, be valid applied pros- 
pectively. 


What Can Be Done 


N order that these comments may tend 

toward some practical result, the follow- 
ing points are noted, without elaboration, 
for the further consideration of any who 
may be interested: 


The proposed measure is not law and 
may never be enacted into law. Pending 
its enactment it is still possible, through 
gifts in trust or otherwise, greatly to re- 
duce estate tax burdens. 


The income taxes payable by a single 
family or group may be likewise reduced. 

Life insurance policies may be transferred 
upon the payment of a gift tax based upon 
their approximate surrender, not their face 
value. To leave life insurance in one’s es- 
tate is most uneconomical. It is preferable 
to have it payable to named beneficiaries, 
thus obtaining the $40,000 exemption. Un- 
der some conditions arrangements still more 
advantageous are possible and effective. 
For example, the policies may be irrevocably 
transferred to a beneficiary or to a trustee 
for the benefit of beneficiaries; or in case of 
new insurance it may be taken out by per- 
sons other than the insured, accompanying 
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the arrangement by a trust or other plan 
whereby the proceeds will be conserved and 
applied to their intended uses. 


Gifts of securities at times when prices 
are depressed may offer an economical meth- 
od of disposition, since the gift tax is 
assessed on the value at the time of the 
transfer, and the same will doubtless apply 
even if the plan now sponsored by the 
Treasury Department is enacted into law. 
This point will have increasing importance 
if exemptions are reduced or estate and 
gift taxes consolidated. 


Trust Most Effective 


HE constant increase in the tax toll 
emphasizes the necessity of conserva- 

tion of estates. For this the most effective 
means that has been devised is the trust in 
its various forms. Through this medium, 
even under the drastic changes in the law 
now proposed, the disastrous second tax 
or even third tax, upon the death of the 
beneficiaries may be eliminated. Flexible 
in the extreme, its advantages may be ob- 
tained even by those who wish to retain the 
management of their property; and unless 
the saving of taxes at the death of the donor 
is a controlling consideration—and this ele- 
ment will be unimportant if the proposed 
legislation is adopted—the disposition of 


principal and income at the death of the 
donor or the beneficiaries or both may be 
reserved to the donor. 


Like other changes in the last few years, 
the proposed legislation would make more 
difficult the task of those who would exer- 
cise their undoubtedly lawful right to min- 
imize taxes. Like the other and progres- 
sively more drastic changes referred to, it 
tends to emphasize the necessity of giving 
consideration to the lawful means which 
are now and will be available to reduce tax 
burdens. 


a 


The Laborer and his Hire 


RICHARD HUME CRONYN, Trust Executive, The 
Canada Trust Company. The Monetary Times 
Annual, January 21, 1939. 


66 HE laborer is worthy of his hire,” 

wrote the apostle, Saint Luke, nearly 
two thousand years ago, and in spite of the 
vast changes during the intervening cen- 
turies this same principle is still regarded 
as an axiom of sound business. The re- 
wards of the butcher, the baker and the 
candle-stick maker depend upon the market 
price of their wares and the market price 
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depends, in turn, upon the supply of and 
the demand for those wares. By controll- 
ing supply, producers can largely control 
prices. The competition between them is 
primarily on a price basis. 

This does not apply to the services of 
trust companies. Their rewards are large- 
ly determined by the fees awarded them by 
the judges of our surrogate courts. This 
is not invariably so because in some cases 
the trust companies and those they serve 
come to some agreement regarding the fees 
to be collected [and in many states, they 
are regulated by statute]. However, such 
agreement is influenced by a knowledge of 
the fees which the courts would probably 
award. 

Like the ordinary producer trust com- 
panies must compete with one another for 
the business available on a basis other than 
price. What is that other basis? An oc- 
casional testator will “shop ’round” and 
will find an executor who will agree in ad- 
vance to administer his estate at what may 
appear to be bargain prices. However, such 
cases are exceptional because most trust 
companies realize that with the rapid 
changes taking place in our social and 
economic life it is unsound to. quote fees for 
services which may have to be rendered un- 
der totally different conditions in - future 
years. 


Growing Complexity of Functions 


URING the last ten years in particular 

the duties of executors have increased 
out of all proportion to the slight increase 
in the fees awarded. Consider, for instance, 
the highly technical investment skill re- 
quired to deal wisely with the assets of an 
estate. So intricate has the problem of the 
sale and purchase of securities become that 
an entirely new profession—that of invest- 
ment counsel—has arisen to meet the needs 
of ordinary investors. Substantial fees are 
charged by this profession, and yet trust 
companies must render a comparable ser- 
vice without being in a position to ask for 
any special fee. 

Then there are the problems and compli- 
cations arising from the testator’s owner- 
ship, in whole or in part, of privately-owned 
incorporated companies. Twenty years ago 
such cases were exceptional; today they are 
common. To deal with the problems which 
such cases involve trust companies are now 
finding it necessary to secure the services 
of business experts—business doctors as it 
were—who must be able to put their fingers 
on weak spots and suggest possible reme- 
dies. 
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Again, the services required to deal wise- 
ly with real estate held by estates or with 
mortgages on real estate presented no par- 
ticular problem to an executor ten years 
ago. Today trust companies are annually 
spending thousands of dollars of their own 
money, where formerly they spent hundreds, 
—not on the mortgage and real estate prop- 
erties themselves—but in supplying the 
management and careful individual super- 
vision which many of these properties now 
require. 

And last but by no means least, is the 
matter of taxation and the ever-increasing 
demands by governments for reports of one 
kind or another. 


On the “Human” Side 


N addition to the highly technical and 

practical problems which a trust com- 
pany must face there is another and peculiar 
side to its business; a much more human 
side. It is the relationship that frequently 
exists, not between the company and testa- 
tors, but between the company’s trust of- 
ficers and the beneficiaries of the estate. 
Aside from the legal and medical profes- 
sions, it is doubtful if there are any busi- 
ness men who are called upon to carry out 
their duties on a more personal, and fre- 
quently highly confidential, basis than trust 
officers. 


Nor are these personal and confidential 
matters confined to the clipping of coupons; 
the renting of houses; the sale of personal 
and household effects or to the payment of 
legacies. They involve such intimate fam- 
ily questions as, whether John shall be sent 
to another school or be put to work; whether 
Jane shall marry or stay at home and help 
mother; whether Junior shall have a bicycle 
or little Ann have her teeth straightened. 


These personal services were not always 
considered part of the duties of a corporate 
executor; indeed in the past men were 
sometimes loath to appoint a “soulless” 
trust company, realizing the personal and 
confidential matters which members of his 
family might be forced to discuss with the 
executor of his estate. And this aversion 
to the corporate trustee was not always out- 
weighed by the recognized advantages of 
trust company administration on technical 
grounds. In those days, trust companies 
could fairly lay claim to superiority on the 
grounds that, unlike personal executors, they 
do not die or move away; they do not take 
lengthy holidays or become ill. There was 
also the valid argument that they are finan- 
cially responsible and maintain proper 
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accounting records and generally conduct 
the affairs of the estates in their charge 
promptly and in an efficient and business- 
like manner. 


Trusteeship a Full-Time Job 


INCE those early days the gap between 

the value of corporate and personal ad- 
ministration has widened considerably. Not 
only have trust companies humanized their 
services, thus removing the stigma attach- 
ing to the term “soulless corporation”, but 
the business of administering all but the 
simplest estates has now become so complex 
as to require the services of experts. True 
it is that there are exceptional individuals 
capable of properly administering a complex 
estate, but such men, because of their ex- 
ceptional ability, are generally exception- 
ally busy. For the most part his adminis- 
tration of such an estate will be a spare- 
time job, and the probability is that the 
more competent he is to do that job, the less 
will be the spare time he can devote to it. 


By the foregoing it is not implied that 
a trust company should invariably be ap- 
pointed as executor. Contrary to general 
public opinion, however, the estate which 
will derive no benefit from the appointment 
of a corporate executor is indeed excep- 
tional. In the case of such estates, con- 
scientious trust officers will be the first to 
advise the enquiring testator that his es- 
tate does not warrant the services of a trust 
company. Where the estate includes such 
assets as an interest in a private corpora- 
tion, considerable real estate, a number of 
mortgages or a large list of securities, the 
trust company is particularly well qualified 
to act because of its specialized services per- 
taining to each class of such assets. And 
regardless of the assets held, it is generally 
conceded that trust company services are 
most desirable where complex questions re- 
garding succession duties are involved or 
where trusts are to be set up and main- 
tained for some years under the terms of 
the will. 


Penny-Wise 


VERY year hundreds of wills are pro- 
bated in which private executors are ap- 
pointed to administer complex and difficult 


estates. In many of these cases the testa- 
tor was influenced by the erroneous idea 
that he was saving his estate and his bene- 
ficiaries the fees which a court would award 
a corporate trustee. In certain cases this 
may be true but such cases are exceptional. 
On the other hand it is more than prob- 
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able that the total fees which testators may 
save by the appointment of private execu- 
tors are offset many times by the losses 
sustained by their estates as the result of in- 
expert administration. Conversely, the fees 
paid trust companies are frequently more 
than repaid by the savings which properly- 
directed services are able to effect. 


But, if trust companies are to continue 
to render their present services efficiently 
and economically by maintaining the spec- 
ialized departments required they can only 
do so on a large-scale basis. To secure a 
maximum volume each must compete for 
the total business available. Since they do 
not compete on a price basis, the only com- 
petition possible is on a basis of the ser- 
vices rendered. Each company is, there- 
fore, continuously striving to increase the 
efficiency of its services and to “sell” the 
public on the basis of the superior value of 
those services. 


This state of affairs is fortunate for the 
public whose interests trust companies seek 
to serve, because it insures a maximum of 
efficient services; nevertheless it is not with- 
out its own peculiar dangers. Any attempt 
to force the manufacturer of goods or the 
purveyor of services to sell his wares at 
prices which do not insure a reasonable 
profit is not economically sound and, there- 
fore, not in the best interests of the public 
which require those wares. 

This is precisely the position into which 
trust companies are being forced today. As 
the result of conditions entirely beyond their 
control or the control of the courts to 
which they must look for the reward for 
their services, they are facing rapidly. ris- 
ing costs out of all proportion to their re- 
wards. While the courts have attempted 
to assess the fair value of the services ren- 
dered, when making their awards judges 
cannot wholly ignore the: practices estab- 
lished by surrogate and appeal courts of 


former days. Thus the compensation to 
trust companies today may be based partly 
on the conditions of yesterday which en- 
abled executors to perform their duties at 
much less cost than at present. But what- 
ever may be the cause, it is doubtful if the 
compensation allowed trust companies today 
is sufficient to provide that “reasonable 
profit” without which efficient services can- 
not be maintained indefinitely. 


Service for All 


F we could find the phenomenon of a trust 

company doing nothing but administra- 
tive work we would have a perfect answer 
to this question of “reasonable profit.” It 
is significant, however, that no such com- 
pany is to be found, for the very good rea- 
son that it could not long remain in compe- 
tition with other companies which have been 
able to meet some part of the ever-increas- 
ing cost of maintaining their administra- 
tive services out of the revenues derived 
from other and profitable departments 


operating in price competitive fields. 


Although this condition may temporarily 
benefit those who seek the services of the 
administrative departments of trust com- 
panies, it is not economically sound, and, 
therefore, will not continue indefinitely. 
Even now, trust companies are attempting 
to combat this condition by an ever-increas- 
ing discrimination in their acceptance of 
trust business. They know that in the case 
of certain estates the courts will not award 
sufficient compensation to cover even the 
cost of administration. No one regrets the 
necessity for turning away such business 
more than do the trust companies; they 
would much prefer to be able to give their 
services to all who have need of them. 


The services which trust companies are 
performing for the public are of inestimable 
value to society as a whole. They are the 
guardians of family security after those 
who earned that security have passed on. 
With life insurance companies they are the 
predominant forces in our present civiliza- 
tion which tend to keep bereaved families 
together literally by keeping the home-fires 
burning. The scope of their services could 
be greatly extended to the great benefit of 
future generations. But such extension will 
be possible only upon one condition. That 
condition is that the rewards to trust com- 
panies for their services to the public shall 
be governed by the same principle that ap- 
plies to the producers of other goods and 
service, namely, that “the laborer is worthy 
of his hire.” 





Trust Examination 


EDWIN P. NEILAN, trust examiner, Federal Re- 
serve Bank of Philadelphia, Pa. American Bank- 
ers Assn., 22 E. 40th St., N. Y. C. $1.50. 84 pps. 


This book, based on Mr. Neilan’s thesis 
for the Graduate School of Banking, could 
have been a rehash of old stuff in new dress, 
a description of examination procedures 
well-known to all, or a projection of “prob- 
lems” and “ideals” of trust service. It is 
none of these, but a forthright, constructive 
and extremely practical guidebook to the 
fundamentals of asset protection, not alone 
by independent audit, but also by essential 
records and purposeful reviews. 

After concisely tracing the conditions and 
philosophy which gave rise to governmental 
supervision and examination, the book de- 
scribes the purpose of examination, refer- 
ring to the particular emphasis placed on in- 
vestment policies and practices, and how it 
works for protection of depositors, bank 
stockholders, directors and staff, settlor and 
beneficiary and even of the courts. 

Citing the scarcity of trained operating 
or examining personnel to match the great 
growth in volume of funds and added re- 
sponsibilities, Mr. Neilan refers to the op- 
portunities for more effective and system- 
atic controls, as adopted by the established 
and the progressive trust departments or 
supervisory agencies, remarking: “Whereas 
banking was of such a uniform nature that 
standard procedure and systems generally 
were adopted, trust procedure and systems 
were as varied as the imagination of the 
officer in charge of the particular depart- 
ment.” 
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“To know that which lies before us in daily life 
is the prime wisdom’”—MILTON 


Implied powers or duties are distinguished 
from express ones, and contrasts drawn be- 
tween the various types of relationship, and 
the potential causes of liability or loss, the 
author pointing out that these may often 
be determined and avoided from reviewing 
minutes of the trust committee, accounts in 
or with prospects of being in litigation, and 
individual account reviews. 

Two most valuable chapters are those on 
the Designing of Effective Tools, and on 
Bank Contribution to more Effective Exam- 
inations, the first outlining some forms and 
work papers that have proven valuable 
aids, both for protection and expedition, and 
the second suggesting definite methods and 
systems, such as the administration diary, 
review form, etc., which have -been found, 
through operation in many banks, to raise 
the efficiency and safety of administrative 
control. 

Not only should every trust department 
head be familiar with the work and advan- 
tages of governmental examinations, but 
operating officers will find many aids to im- 
proved control from reviewing this most 
practical and informative analysis by a thor- 
oughly qualified author. 

The Causes of Economic Fluctuations 


WILLFORD I. KING. Ronald Press. $3.50. 353 


pps. 


Professor King has presented a lucid and 
very readable analysis of the business cycle. 
Careful attention is given to the character- 
istics and record of business depressions in 
the United States as well as the various 
theories advanced to explain the cycle. Many 
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of these explanations are rejected as being 
misleading or inadequate. The essence of 
the author’s diagnosis is indicated in the 
following passage: 


. - the problem of eliminating depression re- 
solves itself into the question of how to stabilize 
the demand for goods and services . . . the most 
common cause of instability in demand is varia- 
bility in the amount of goods purchased on credit, 
and that depressions are, in large part, due to 
the fact that people have borrowed too freely . . 
going into debt too deeply brings about depres- 
sion only because wages and other prices are in- 
flexible and hence refuse to respond to changes 
in demand . . . in the past the unsoundness of 
our banking system has greatly accentuated de- 
clines in business.’’ 


In line with this analysis Professor King 
suggests a program which includes: re- 
straints on installment buying and other 
excesses in credit utilization, the 100% re- 
serve plan for banking, stabilization of the 
general price level, stabilizing demand 
through a variety of measures (however, 
government spending programs are specif- 
ically banned), changing the price of gold, 
open market operations, policies and legis- 
lation making for greater wage and price 
flexibility, and payment of lower wages and 
the working of longer hours on government 
projects to discourage reliance upon this 
source by workers. 


a 


This Is Democracy 
MARQUIS W. CHILD. Yale University Press. 


$2.50. 169 pps. 


This is a survey of how collective bar- 
gaining has worked and is working in the 
Scandinavian countries. Not only labor but 
also the employers are organized. Although 
emphasis is placed upon arbitration rather 
than upon violence, the author reports that 
“the Scandinavian countries have had dur- 
ing the past decade the highest record of 
man-days lost through industrial conflict 
in the world.” This record is attributed, 
however, to growing pains rather than any- 
thing inherently wrong with the method 
used. 
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Reorganization of the National Gov- 
ernment. 


LEWIS MERIAM and LAURENCE F. SCHMECK- 
BIER. Brookings. $2.00. 272 pps. 


The recent revival of the question of 
reorganization of the executive branch of 
the federal government makes this volume 
very timely. In addition to a brief histor- 
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ical survey of these efforts, the basic prob- 
lems involved are analyzed. The two major 
approaches—shuffling of bureaus to elimin- 
ate overlapping and duplications and the 
curtailment of governmental functions — 
are carefully considered. It is concluded 
that: “Budget savings resulting from mere 
structural reorganization are of secondary 
importance . . . such reductions, expressed 
as a percentage of the aggregate expendi- 
tures of the national government, must in- 
evitably be small ... The primary require- 
ment for achieving substantial reductions 
in expenditures is to curtail functions and 
activities.” 
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Schacht, Hitler’s Magician 


NORBERT MUHLEN. Longmans, 
$3.00. 228 pps. 


Green & Co. 


This is a discussion of Nazi Germany’s 
financial policy built around Dr. Schacht. 
The author pictures Schacht as an oppor- 
tunist. who has frequently changed his views 
in order to further his own ambition for 
power. 
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Tax Leeches 


The confiscation of capital is “surely and 
steadily progressing” as a result of taxation 
and of the efforts of “racketeering union 
leaders,” Judge John C. Knox, of the United 
States District Court, said recently at the 
fiftieth anniversary dinner of the Brooklyn 
Bar Association. Judge Knox, warning that 
it was the duty of government to respect 
the right and privileges of capital, observed, 
“Care should be taken of geese that are 
wont to lay eggs of gold.” 


“If it be,” Judge Knox continued, “that 
some intrepid and venturesome soul, dazzled 
by the mirage of possible gain, invests his 
money and, for a moment, thinks his dream 
is about to be realized, an irresponsible 
labor leader calls a strike and tells the em- 
ployer to stand and deliver. Between the 
attrition of property by taxation on one 
hand and racketeering union leaders on the 
other, the confiscation of capital is surely 
and steadily progressing.” 


Judge Knox called upon the legal profes- 
sion to meet the assaults of agitators with 
evidence that, “notwithstanding the short- 
comings of democracies, their benefits are 
far superior to those that can elsewhere be 
obtained.” 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. The case reports in the succeeding sec- 
tions are selected and briefed at their discretion. 
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CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 
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Barnett National Bank 
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Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

shag own OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 

oronto 


PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 





Fiduciary Decisions 


Accounting — Court — Payments by 
Administratrix For Benefit of 
Wards With Consent of Guardian 


Massachusetts—Supreme Judicial Court 
Fay v. Fay, 1939 A. S. 217, February 1, 1939. 


In accordance with an earlier decision of 
the court (Fay v. Fay, 1938 A. S. 549) a 
son of the decedent filed a petition to have 
the court state the account of the adminis- 
tratrix (his mother and the widow of the 
decedent) who had failed to render an ac- 
count after being ordered to do so. About 
sixteen years had elapsed since the appoint- 
ment of the administratrix, but the petition 
merely asked that the account be stated as 
of a date one year from the date of her ap- 
pointment. The probate judge did so, and 
charged the administratrix with the amount 
which appeared to be due from her as of 
that date, the account being based solely on 
the inventory, the inheritance tax receipt, 
and the expenses shown by the affidavit filed 
with the Tax Commissioner. At the hear- 
ing the former guardian of the petitioner 
(who was now of age) offered to show that 
over a period of years the administratrix 
had expended money for the education and 
maintenance of the ward, with his consent. 
The judge excluded this evidence. 

HELD: First, that the account as stated 
did not comply with the order made in the 
earlier decision. The account should have 
been for the whole period, not for one year, 
and should have stated the balance due 
from the administratrix to the children 
(there were four in all) as of the date when 
the account was stated. This could be done 
on the petition as filed, without the neces- 
sity of a new one being filed. 

Second, the guardian had a standing in 
the case, with a right to appeal, because of 
the possibility of liability on his bond for 
any lack of diligence on his part in collect- 
ing from the estate what was due to his 
wards. Accordingly he was entitled to an 
adjudication of what was due the children 


from the administratrix at the time the ac- 

count was stated; and to avoid circuity of 

action should have been permitted to show 

payments made by the administratrix for 

the benefit of the children with his consent. 

ee 

Compensation—Fees of Attorney for 
Party Seeking Will Construction 
Payable Out of Estate 


Colorado—Supreme Court 


The First National Bank of Colorado Springs v. 
Strickler, 103 Colo. 361. 


Where a testator has expressed himself 
so ambiguously as to make it necessary or 
advisable to institute legal proceedings to 
obtain a construction of the will, the at- 
torney’s fees of the party instituting the 
action are properly payable out of the funds 
of the estate, and this rule can properly be 
extended to include the fees for services 
rendered by attorneys acting in any such 
proceeding at the instance of one of the 
beneficiaries under the will who has been 
cited to appear. 

A claim for fees of the above nature is 
a second class claim under the colorado 
statutes, falling under the definition of “Ex- 
penses of Proving the Will.” 

a 


Distribution—Payment of Mortgage 
Debt Out of Estate to Free Devised 
Land From Debt 


South Dakota—Supreme Court 
In re Johnson’s Estate, 283 N. W. 151. 


The Supreme Court construed the pro- 
visions of a will which made specific devise 
of mortgaged realty to the testator’s daugh- 
ters and provided for payment of debts, 
and held that where it appeared that the 
testator had assumed the mortgage debt 
it was proper for the executors to pay the 
mortgage debt from other funds of the 
estate insofar as possible in order to ef- 
fectuate the gift, notwithstanding the fact 
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that no claim was presented to the execut- 
ors or filed against the estate for the amount 
of the mortgage debt. 

a 


Distribution—Where Third Persons 
Wrongfully Prevent Testator From 
Devising Property, Equity Will Im- 
press the Estate With a Trust in 
Favor of Injured Persons Even as 
Against Innocent Beneficiaries 


North Carolina—Supreme Court 
Bohannon v. Trotman, 214 N. C. 706. 


The testator died leaving a will under 
which the estate passed to the widow and 
others. The plaintiff, who was a grandson 
of the testator, was not included among the 
beneficiaries. Thereafter the widow died 
leaving a will under which certain of her 
grandchildren, not including the plaintiff, 
were the beneficiaries. Thereupon the plain- 
tiff instituted a suit against the executor 
of the widow’s estate and the beneficiaries 
thereof, some of whom were minors, and 
alleged that his grandfather, the original 
testator, had formed a fixed intention to 
settle a large part of his estate on the plain- 
tiff and that the deceased widow and certain 
of the defendants conspired together to de- 
prive the plaintiff of his share of the estate 
and by false and fraudulent representations 
induced his grandfather to abandon his in- 
tention to leave plaintiff a large part of his 
property and that but for such false and 
fraudulent representations plaintiff’s grand- 
father would have carried out his previous 
intention and would have devised for the 
benefit of the plaintiff a large part of the 
estate. 

Upon a demurrer to the allegations, the 
case was carried to the Supreme Court on 
appeal, and it was held in Bohannon v. 
Trust Company, 210 N. C. 679, that the 
facts alleged are sufficient to constitute a 
cause of action against the defendants, be- 
ing analagous to the right of action for 
wrongful interference with contractual 
rights by a third person. 

Following the decision of the Court in 
Bohannon v. Trust Company, supra, the 
parties made a family agreement for the 
distribution of the estate and the present 
case was instituted for the purpose of ob- 
taining the approval of the court since the 
rights of minors were involved. 

HELD: Where third persons wrongfully 
interfere with the fixed intent of testator 
to devise and bequeath property for plain- 
tiff’s benefit and induce testator to alter 
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such fixed intent and leave plaintiff nothing, 
plaintiff may impress the estate with a trust 
in his favor even as against innocent bene- 
ficiaries of testator, since such beneficiaries, 
though innocent, would not have received 
the property but for the wrongful act of the 
third persons, and, therefore, receive the 
property under the obligation of restitution. 

The principal contentions made by the 
plaintiff were as follows: 

1. If the widow and her co-defendant in 
the first suit had obtained the property 
themselves as devisees under the will of the 
original testator, they would have been de- 
clared constructive trustees for the benefit 
of the plaintiff. 

2. If the property in the hands of the 
wrongdoers would thus have been subject to 
a constructive trust, it is likewise subject 
to such a trust in the hands of the donees 
of the property. 

Upon the authority of 2 Pomeroy’s Equity 
Jurisprudence, (3rd Ed.), sections 912 and 
913, and 3 Bogert, Trusts & Trustees, sec. — 
473, and the authorities cited therein, the © 
Court sustained the contentions of the plain- 
tiff and approved the family agreement for 
the distribution of the estate. 


(ye 


Investment Powers—Effect of Death 
of Settlor On Power of Sale Held by 
Trustee “Subject to Consent” of the 
Settlor 


New York—Court of Appeals 
Guaranty Trust Co. v. Lewis, 279 N. Y. 396 (Jan. 
10, 1939). 


In January 1924 the settlor transferred 
certain investments to a corporate trustee 
by a trust agreement which created a pri- 
mary trust for her benefit during her life 
and established a secondary trust by direct- 
ing the trustee upon the settlor’s death to 
set aside “the sum of $5,000 in money or 
securities or property or both then in its 
possession, which in its judgment shall fair- 
ly and justly equal that sum; to hold said 
money, or property or securities or both, 
in trust nevertheless, upon the same terms 
and conditions as are herein set forth with 
reference to” the primary trust. The in- 
come of the secondary trust was payable to 
the settlor’s granddaughter until she at- 
tained majority when the principal was to - 
be received by her. The trust agreement 
provided also: 

“The trustee is authorized and empowered to 
retain, subject to the provisions hereof, any and 
all property and securities hereinbefore described 
in their present form... 
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“The trustee is likewise hereby authorized and 
empowered from time to time to reinvest such 
property and securities with full power of sale 
in connection therewith, in such securities as it 
may deem suitable for the trust, and shall not be 
restricted to securities of the character authorized 
by the laws of the State of New York for trust 
investments, such power of sale, however, to be 
exercised only subject to the consent of the party 
of the first part.’’ 


The settlor died about a month after the 
creation of the trust, survived by the grand- 
daughter, who was then less than 9 years 
old. To constitute the secondary trust, the 
trustee set apart $5,000 Great Northern 7s 
due July 1936. In October 1924 and Novem- 
ber 1927 the trustee sold the Great North- 
ern bonds. There was nothing in the re- 
cord showing the existence of any special 
circumstances requiring sale of the bonds. 
The proceeds of sale of the bonds were used 
to buy guaranteed mortgage certificates. If 
the bonds had been held interest on them 
would have been received at 7% to matur- 
ity, when the face amount of the bonds 
would have been received. 


After the granddaughter attained major- 
ity the trustee brought an action for the 
settlement of its account and the grand- 
daughter, on the ground that the trustee 
had no power to sell the bonds, counter- 
claimed for the value of the bonds and the 
interest she would have received if the trus- 
tee had held them. 

HELD (with one concurrence in the re- 
sult and one dissent): That the trustee 
had power to sell the bonds and therefore 
judgment should be in favor of the trustee. 
The court determined that the power of 
sale in the primary trust was not extin- 
guished but was incorporated into the sec- 
ondary trust and was there exercisable 
without any consent. Intention to that ef- 
fect was attributable to the settlor because 
the secondary trust was to consist of in- 
vestments chosen by the trustee alone at 
the settlor’s death and it was therefore rea- 
sonable to consider that the trustee was 
intended thereafter to have a power of sale 
without anyone’s consent, the settlor being 
then dead and the trust being expected to 
continue for some time, the granddaughter 
being then less than 9 years old. 

To meet the common law rule that a pow- 
er to sell with one person’s consent is ex- 
tinguished on the death of the person whose 
consent is required, the court’ observed that 
here the power was granted “subject” to 
consent, and by emphasizing the italicized 
word concluded that thus a limitation or 
charge was created and not a condition on 
the exercise of the power. The technical 
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distinction so invoked by the court runs as 
follows: the limitation or charge, being 
operative only during the settlor’s life, is 
removed by the settlor’s death and the pow- 
er continues freely exercisable thereafter; 
on the other hand, if the power had been 
granted on a condition, failure to meet the 
condition would have defeated the power. 
The court also observed that the power to 
retain (which unquestionably extended to 
the secondary trust) implied a power of 
sale—because if there were no power of sale 
it would be pertinent to inquire the need of 
the power to retain. 

The Court further determined that even 
if no part of the clause dealing with the 
power of sale in the primary trust was 
carried over into the secondary trust there 
was nevertheless an implied power to sell 
non-legals in the secondary trust. The 
court did not consider that there was a gift 
of particular securities to be held in kind 
in the secondary trust, in which contingency 
there would be no power of sale except in 
emergency—on the contrary the court con- 
sidered that since the trustee was to select 
the securities to constitute the secondary 
trust it was not reasonable to impute to 
the settlor the intention to have the securi- 
ties so selected by the trustee alone kept 
intact and handed over in kind. 

Apparently on the basis of the reasoning 
last mentioned the Court felt that the posi- 
tion of the trustee was that of a testamen- 
tary residuary trustee who receives non- 
legals which he is empowered to retain but 
is neither expressly empowered or forbid- 
den to sell; a testamentary trustee in such 
circumstances has been held to have an im- 
plied power to sell for the purpose of rein- 
vesting in legals, and the court cited such 
holdings in support of its view that there 
was in any event in the instant case an 
implied power of sale. 

As to the cases holding that a power to 
sell with one person’s consent is extin- 
guished on the death of the person whose 
consent is required, the court observed that 
such holdings involved trusts of realty and 
that the difference between the nature of 
realty and securities or other personal prop- 
erty required the application of a different 
rule. It may not be safely concluded, how- 
ever, that the instant case is a holding mak- 
ing the last mentioned rule inapplicable to 
powers to sell personalty. 

a 


New York, N. Y.—The New York Trust 
Company will celebrate its fiftieth year of 
existence on April 4. 
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Investment Powers — Trustee Not 
Liable For Retention of Stock in 
Own Institution Acquired by De- 
cedent—Evidentiary Value of Ac- 
tion by Officers Personally 


New Jersey—Prerogative Court 
In re Griggs, 125 N. J. Eq. 73 (1939). 


Intermediate account by the Paterson Na- 
tional Bank, trustee, for Virginia and Louisa 
Griggs, minors, under the will of John W. 
Griggs, deceased. Exceptions by the minors’ 
guardian to surcharge the trustee for 
shrinkage in principal and income resulting 
in depreciation in value of 142 shares of 
the capital stock of the Paterson National 
Bank, the trustee, of which the testator 
died possessed and which when taken over 
by the trustee were inventoried at $300 per 
share. Claim made that the trustee should 
have disposed of said shares of stock. 

HELD: The infant cestuis here contend 
that the trustee violated its duty of loyalty 
to them by holding its own stock as a part 
of the trust which the testator had estab- 
lished for them. But the fallacy in that 
contention lies in the fact that in the in- 
stant case the trustee did not, as did the 
trustee in each of the cases on which they 
rely, acquire, by purchase or exchange, any 
of the stock, the retention of which is now 
assailed. The case at bar is brought within 
the rule enunciated in the recent case of 
In re Riker’s Estate, 124 N. J. Eq. 228; 1 
Atl. Rep. (2d) 213, (reported in November 
1938 Trust Companies, page 634). 


It is also insisted on behalf of the infant 
cestuis that the trustee was negligent in 
the administration of the trust and the 
retention of the stock in question. Aside 
from the seventh clause of his will under 
the provisions of which the testator ex- 
pressly authorized and empowered the 
trustee to exercise its own judgment and 
discretion as to the type of securities in 
which the trust funds shou'd be invested, 
the trustee, having admittedly received the 
said stock from the testator’s executors as 
a part of the corpus of the trust, was, 
under the provisions of R. S. 1937, 3:16-12, 
not only authorized and empowered, in the 
exercise of good faith and reasonable dis- 
cretion, to continue said stock investment, 
but also expressly exempted from liability 
for any loss resulting from any such con- 
tinuance on its part. 

Moreover a careful examination of the 
proofs here adduced fails to disclose any 
evidence of negligence on the part of the 
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trustee either in the administration of the 
trust or in the retention of the stock in 
question. Nor does the mere fact that the 
officers and directors of our trustee are 
stockholders in it, and retained, as a part 
of the trust fund the shares of stock now 
questioned, during or after a declining mar- 
ket, give rise, ipso facto, to a presumption 
of bad faith so as to render it liable for 
the resulting depreciation or loss. 


With the exception of but two forced sales 
of pledged stock and small sales in two or 
three instances by officers on the occasion 
of their leaving the employ of the trustee- 
bank, not one of its directors sold any of 
the stock owned by them personally in the 
trustee-bank. The undisputed testimony, on 
the contrary, shows that the trustee-bank’s 
president increased his own personal hold- 
ings from seventy or eighty shares of said 
stock in 1927 to well over one thousand of 
said shares at the time of the hearing, he 
never having sold any of it. 


And as they, in the exercise of their best 
judgment, acted for themselves in regard 
to their own personal holdings of said stock, 
so, too, did our trustee, by and through its 
directors, act with respect to the said stock 
which it held for the infant cestuis. In so 
doing, under the circumstances and _ condi- 
tions then confronting it, our trustee fully 
and fairly discharged its duties and obliga- 
tions to the infant cestuis. For it to have 
done otherwise would probably have been 
to render itself liable to be surcharged for 
a swift, but what then hopefully appeared 
to its directors to be a recoverable and ab- 
normal shrinkage, if and when in fact 
such was retrieved. 

In not then selling, it merely did as prac- 
tically all other holders of that stock in- 
vestment did. To surcharge it for so doing 
would unquestionably be tantamount to ex- 
acting of it the exercise of a far greater 
degree of care, caution and foresight than 
would have been exercised by the average 
ordinary prudent and cautious person un- 
der similar circumstances. This, of course, 
the law does not and will not require of 
our trustee. 


nila 


Joseph Trachtman, New York legal editor 
for Trusts and Estates, spoke on “Some 
Things an Underwriter Ought to Know 
About Wills”, at a recent meeting of the 
New York Chapter of Chartered Life Un- 
derwriters. 





402 


Powers—Appointment — Spendthrift 
Trust Attached to General Testa- 
mentary Power of Appointment is 
Invalid 


Massachusetts—Supreme Judicial Court 
State Street Trust Company v. Kissell, 1939 A. S. 
255, February 3, 1939. 


A will created a trust for the benefit of 
certain grandchildren for life, with a gen- 
eral testamentary power of appointment in 
each one as to his share of the principal. 
In default of appointment his share was to 
go to his issue, etc. The will contained 
spendthrift trust provisions in the usual 
form, applicable to both income and prin- 
cipal. In addition, in connection with the 
powers of appointment there was a further 
spendthrift trust clause to the effect that 
“in no event shall any part of said trust 
funds be liable for, or be paid or appro- 
priated to or for any debts or liabilities of 
such grandchildren.” 


One of the grandchildren, a resident of 
New York, exercised his power by appoint- 
ing the fund to three of his creditors in 
pursuance of an agreement with them. The 
question at issue was whether the special 
spendthrift trust clause was valid as against 
the recognized rule that the exercise of a 


general power of appointment makes the 
appointed property assets for the payment 


of the donee’s debts. The parties who were 
entitled in default of appointment contend- 
ed that, the appointment to creditors. being 
forbidden by the will, they took as in default 
of appointment. 


HELD: That the spendthrift trust clause 
attached to the power of appointment was 
invalid. The testatrix, having conferred 
upon the donees a general power of appoint- 
ment, could not legally make another form 
of spendthrift trust to the end that, the 
power having been exercised, the appointed 
property should still remain beyond the 
reach of creditors of the donee. Accord- 
ingly, the appointment was valid and the ap- 
pointed property was assets for the gen- 
eral creditors of the donee and not merely 
for the creditors to whom the appointment 
was made. 


The court noted a distinction in that in 
this case the will did not in terms forbid 
an appointment to creditors, but provided 
a restriction upon the payment of any 
money to creditors. The court did not, 
however, intimate that this would make any 
difference. 
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Powers—Foreign—Non-Resident Cor- 
porate Trustee Granted Letters 
Testamentary — Legislation En- 
acted As Result of Decision 


Arizona—Supreme Court 
In re Lawrence’s Estate, 85 Pac. (2d) 45. 
Marcus Jay Lawrence, a wealthy resident 
of Yavapai County, Arizona, formerly resi- 
dent in Washington, D. C., died of injuries 
suffered in an altercation in Prescott, Ari- 
zona, on May 11, 1938. He left property in 
Arizona and in the District of Columbia and 
surviving him his wife, Jane Stout Law- 
rence, whose action for divorce was pending 
against him at the time of his decease. 


The decedent left a Will, executed in 
Washington, D. C., in which he named the 
American Security & Trust Company of 
that City, incorporated under the Laws of 
the District, his Executor-Trustee. He also 
left a Codicil, executed in Prescott, dated 
December 1937, by which he apparently in- 
tended to divest his widow of any rights to 
his estate to which she might have suc- 
ceeded under the original Will. 

On May 23, 1938, the widow filed her peti- 
tion in Superior Court of Arizona, in Yava- 
pai County, for letters of administration 
with the Will annexed. On May 31, 1938, 
American Security & Trust Company filed 
its petition for admission of the Will and 
Codicil to probate and for letters testamen- 
tary, and further petitioning the Court to 
appoint, in the event it should find it in- 
competent to receive letters testamentary, 
The Valley National Bank as administrator 
with the Will annexed. In this petition and 
nomination, the principal beneficiaries un- 
der the Will (excluding the widow, who, by 
reason of the Codicil, is alleged to have no 
interest in the estate) joined. 

The Court heard both petitions together 
and concluded that the surviving widow did 
not have, as a matter of right, preference 
to appointment as administratrix with the 
Will annexed and declined to appoint her. 
It found also that the American Security & 
Trust Company, being a non-resident of 
Arizona, although it had qualified under 
Sec. 657 R. C. 1928, to do business in Ariz- 
ona as a foreign corporation, with that right 
by reason of compliance with the laws of 
Arizona relating to foreign corporations, 
could not be issued letters testamentary. 

It further found The Valley National 
Bank qualified to act as administrator with 
the Will annexed, but appointed The Phoenix 
Savings Bank & Trust Company which the 
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widow had nominated for appointment in 
the event the Court should find her not 
qualified by reason of youth, inexperience 
and antagonism to the interests of the other 
heirs, although such nomination was in- 
serted in brief of counsel after the hearing 
of the petitions had been closed. 

American Security & Trust Company, The 
Valley National Bank and the beneficiaries 
under the Will appealed the matter to the 
Supreme Court, contending, among other 
things, that American Security and Trust 
Company, having qualified under the laws of 
Arizona to transact its business of a fidu- 
ciary in this state, should have been ap- 
pointed as Executor of the Will, and that 
the Court erred in not so appointing it. 

HELD: A foreign corporation whose ar- 
ticles empower it to act as executor and 
which has complied with the provisions of 
Sec. 657 R. C. 1928, qualifying it to trans- 
act business of a fiduciary in Arizona, is 
entitled to be appointed as executor in Ariz- 
ona where it is so named in the Will ad- 
mitted to probate in its courts. 

This finding of the Supreme Court was 
based primarily on Sec. 600 R. C. which 
provides that a foreign corporation, upon 
qualifying to transact the business author- 
ized by its charter in Arizona, shall have 
and enjoy the same rights and privileges 
held and enjoyed by a like domestic corpora- 
tion. The Court distinguished between a 
non-resident individual and a non-resident 
corporation. 

The judgment was vacated and set aside 
and the cause remanded with directions. 


Legislature Acts 


Subsequent to the issuance of this decis- 
ion on December 5, 1938, and upon conven- 
ing of the Fourteenth Arizona Legislature 
in January, 1939, there was introduced in 
the Senate an amendment to Sec. 660 which, 
with some amendments by the House, be- 
came House Bill No. 69 and the law as 
Chapter 31, making Sec. 650 read: 


“Rights upon compliance. Upon complying with 
the provisions of this article any foreign corpo- 
ration shall have and enjoy the same rights and 
privileges held and enjoyed by a like domestic 
corporation. No alien corporation hereafter shall 
ever own or hold any land within the State of 
Arizona. No foreign corporation shall hereafter 
be appointed to act as executor, administrator, 
trustee, guardian of the estate of a minor or in- 
competent person, or in any other fiduciary capa- 
city except in the capacity of testamentary trus- 
tees.”’ 
“APPROVED: March 2, 1939.” 

[Reported by Phil J. Munch, assistant trust of- 
ficer, Valley National Bank, Phoenix, Ariz.; a 
member of the bar.] 
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Real Property—Right of Trustee to 
Have Priority of Liens Adjudicated 


North Dakota—Supreme Court 


Gray, State Treasurer v. Moylan, County Auditor, 
283 N. W. 191. 


A trust for benefit of holders of real 
estate bond secured by mortgages on real 
estate was entitled, in a suit brought to 
enjoin issuance of tax deeds against the 
County Auditor and against the County 
which had purchased the tax sale land cov- 
ered by one of the mortgages, to have the 
priority of liens claimed by the trustees 
and the County adjudicated, regardless of 
whether or not the trustees were entitled to 
all of the relief demanded, and the Supreme 
Court reversed an order of the trial court 
sustaining a demurrer to the complaint. 

a 


Taxation—FEstate & Inheritance — 
Supreme Court Accepts Jurisdiction 
in Double Domicile Controversy— 
— Held Resident of Massachu- 
setts 


United States—Supreme Court 


State of Texas, complainant v. State of Florida, 
et al., defendants. Decided March 13, 1939. 


Edward Green was born in England Aug- 
ust 22, 1868, and was in his sixty-eighth 
year at the time of his death, June 8, 1936, 
at Lake Placid, New York, where he was 
temporarily sojourning for reasons of 
health. He was the son of Hetty Green, a 
well known figure in the financial world, 
who was born in New Bedford, Massachu- 
setts. Her forebears had resided in that 
vicinity since the seventeenth century, and 
Green and his sister inherited from her 130 
acres of land in the town of Dartmouth, 
which had been a family home and had been 
property of the family for some two hun- 
dred years. The funds of the family for- 
tune had been made in the whaling indus- 
try, centering at New Bedford. At her 
death, his mother left an estate of $67,000,- 
000, which, under her will, became the prop- 
erty of decedent and his sister in substan- 
tially equal shares. 


Green was educated in the public schools 
of Vermont and New York and for two years 
attended Fordham University in New York 
City. In 1892, when he was twenty-four 
years of age, his mother sent him to Texas 
to foreclose a mortgage on a short line of 
railroad located there, later known as the 
Texas Midland Railroad. As a result of the 
foreclosure she acquired the railroad and for 
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a larger part of Green’s time, until 1911, he 
remained in Texas looking after the man- 
agement of the road. In that year he re- 
turned to live in New York at the urgent re- 
quest of his mother, who desired his assis- 
tance in the management of her business 
affairs. 

Thereafter, until 1921, Green customar- 
ily made two trips to Texas. During his 
period of residence in Texas, Green was a 
bachelor and maintained domestic estab- 
lishments at various places. He became ac- 
tive in Texas politics and was a delegate to 
the Republican National Convention from 
that state. He frequently expressed himself 
as being attached to the state and people. 
With few exceptions he described himself as 
being of “Terrell, Texas.” In 1911 he re- 
moved his household belongings to New 
York City and opened an office in New York. 

Following his mother’s death, he married 
and rented an apartment in the Waldorf 
Hotel, where he lived until 1921, at which 
time most of his belongings were removed 
to Round Hills, Massachusetts. In 1917 he 
determined to develop Round Hills into a 
large country estate and build there an im- 
posing residence. From then until 1921 the 
development of the Round Hills property oc- 
cupied his principal interest. In July 1921 
the house was ready for occupancy and from 
then until shortly before his death he spent 
more time there each year than at any 
other place. 

His expenditures in connection with the 
development of Round Hills were in excess 
of $6,688,000, the property consisting of 
some sixty structures, including the usual 
outbuildings of a large country estate— 
swimming pools, tennis courts, radio broad- 
casting station, airship hangar and dock. 
On the property were also an airport and a 
school for aviators. It was his custom to 
live at Round Hills immediately after July 
1st and remain just short of six months each 
year. He had an old whaling ship trans- 
ferred to Round Hills and maintained it as 
a museum, which he kept open to the pub- 
lic. Owing to failing of his health, his in- 
terest and activities at Round Hills were 
curtailed during the last three years of his 
life, but he continued to spend most of his 
summers and early falls at Round Hills 
until the year of his death. He never voted 
in Massachusetts or openly acknowledged 
Round Hills as his legal residence. 

In 1923, following an operation, he was 
advised to go to Florida. He spent the win- 
ter there, and in 1924 bought land on Star 
Island near Miami Beach and began land- 
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scape work and the construction of a dock. 
In 1925 he began the construction of a dwell- 
ing and the house was finally completed 
and occupied as a winter residence in 1927. 
In the following years, until his death, he 
spent 4% months each year at Star Island 
between January and May. The house cost 
more than $600,000 and was fully equipped 
as a winter residence. His total expendi- 
tures in Florida exceeded $1,500,000. 

At the time of his death, the net amount 
of his estate was approximately $36,137,335. 
Texas, Florida, New York and Massachu- 
setts claimed that Green was domiciled in 
their respective states, and if such conten- 
tions were sustained the following taxes 
would have been due by Green’s estate: 

United States $17,520,987. 
4,685,057. 
4,663,857. 
5,910,301. 
4,947,008. 

The taxes claimed thus exceeded the net 
estate by $1,589,877. 

A suit was filed, in the nature of a bill 
of interpleader, by the State of Texas 
against the States of Florida, New York and 
Massachusetts to determine the true domi- 
cile of the decedent as a basis of rival claims 
of the four states for death taxes upon his 
estate. A special master was appointed to 
take testimony concerning Green’s domicile 
and found that he was a resident of the 
State of Massachusetts. 

The Supreme Court, in an opinion by Mr. 
Justice Stone, for the first time exercised 
its original jurisdiction to decide conflict- 
ing claims of states to the right to assess 
and collect inheritance taxes from an estate. 
The Court held that the jurisdiction given 
to it by the constitution with respect to con- 
troversies between states extends to a con- 
troversy as to the domicile of a decedent 
for purposes of the imposition of death 
taxes, where the claim of each state is made 
in good faith, and the estate is insufficient 
to pay the claims of all the states. 


Florida 


“The risk that decedent’s estate might constitu- 
tionally be subjected to conflicting tax assessments 
in excess of its total value and that the right of 
one of the states to collect a tax might thus be 
defeated is a real one, due both to the jurisdic- 
tional peculiarities of our Federal and State jur- 
isdictional systems and to the special circumstances 
of this case.” 


Mr. Justice Frankfurter dissented on the 
ground that the case did not present a con- 
troversy between two or more states. 

“In the setting of modern circumstances, the 


inflexible doctrine of domicile—one man, one home 
—is in danger of becoming a social anachronism.” 
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In the dissenting opinion Mr. Justice 
Black concurred. 

NOTE: As the result of the opinion in 
this case, it is possible for the first time to 
have a determination by the Supreme Court 
of the United States as to the state entitled 
to death taxes where a decedent is alleged 
to have become domiciled in more than one 
state, thus making it possible that the sit- 
uation in the Dorrance Estate, 309 Pa. 151, 
certiorari denied; 287 U. S. 660; 288 U. S. 
617; 298 U. S. 678, will not arise. In the 
Dorrance case death taxes were imposed up- 
on the same property by both the states of 
Pennsylvania and New Jersey, because it 
was held that Dorrance was domiciled in 
New Jersey by the New Jersey Courts and 
in Pennsylvania by the Pennsylvania Courts. 
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Tax Changes Proposed 


The Subcommittee on Taxation of the 
Committee on Federal Legislation of the 
A.B.A., of which Charles H. Mylander 
is Chairman, has been working with ex- 
perts in the Treasury Department and 
the Bureau of Internal Revenue, seek- 
ing to present the viewpoint of banks and 
trust companies on certain phases of the 
present tax laws. Among some of these 
suggestions are the following: 


1. That the change made in the Gift 
Tax Law by the Revenue Act of 1938, 
by which all gifts in trust are made sub- 
ject to gift taxes, be repealed, and that 
gifts in trust, not exceeding $4,000 for 
any single trust in a single year, be made 
exempt, as was the case prior to the adop- 
tion of the 1938 law. 


2. That changes be made in the Estate 
Tax Law so that the Estate Tax now 
levied upon the value of foreign securi- 
ties which are held in this country for 
the account of non-resident aliens be re- 
pealed. 


3. That the law providing for Stamp 
Taxes upon the transfer of securities 
be amended so that executors and ad- 
ministrators be relieved of paying such 
transfer taxes upon securities which are 
worthless or worth less than the amount 
of the tax which would be collected. 


Actuarial Calculations 
For Estate & Inheritance Taxes 


S. H. & Lee J. Wolfe 


Consulting Actuaries, Auditors & Accountants 


116 JOHN STREET, NEW YORK, N. Y. 


*Lee J. Wolfe, C.P.A., F.S.S., F.C.A.S. 
“Wm. M. Corcoran, F.A.S., F.C.A.S., A.A.1.A. 
Jos. Linder, F.C.A.S., A.A.S. 

*Authors of Wolfe’s Inheritance Tax Calculations. 


Taking Title to Investments 


In a recent opinion, the Attorney Gen- 
eral of the State of Connecticut has clar- 
ified two points of interest to corporate 
fiduciaries. The first ruling is that corp- 
orate trustees need not file with the bank 
commissioner the names of the beneficial 
owners of mortgages recorded in the in- 
stitution’s name as trustee where the 
mortgage is executed after November 1, 
1937. 


On the second point, growing partly 
out of the decision in the King’s Daugh- 
ters case, 121 Conn. 558 (August 1936 
Trust Companies page 266), the Attor- 
ney General holds that it is not sufficient 
to take title to a mortgage or interest 
in real estate merely “as trustee,” but 
it is necessary in the absence of a special 
provision in the instrument to disclose 
the name of the settlor and the benefi- 
ciary. 
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Employees of Foreclosed Properties 
Exempt 


Provisions of the Wages and Hours Law 
are not applicable to employees of hotels 
and apartment houses and other properties, 
mortgages on which have been foreclosed by 
banking institutions and thus have become 
their property, Administrator Elmer An- 
drews declared recently. This class of em- 
ployees, he added, are not held. to be en- 
gaged in interstate commerce. 


However, where foreclosures include prop- 
erties that operate in commerce over State 
lines, they are, of course, eligible under the 
labor law. 
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